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Court of Appeals of the District of Columbia 


No. 5054. 

Penn Oil Company, a Corporation, Appellant, 

vs. 

Vacuum Oil Company, a Corporation. 


a Supreme Court of the District of Columbia. 

Equity. No. 44551. ' 

i 

Vacuum Oil Company, a Corporation, Plaintiff, 

vs. 

Penn Oil Company, a Corporation, Defendant. 

United States of America, | 

District of Columbia , ss: 

\ 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, jin said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

7 i 

i 

1 In the Supreme Court of the District df Columbia. 

i 

Equity. No. 44551. 

i 

Vacuum Oil Company, a Corporation, Plaintiff, 

vs. 

Penn Oil Company, a Corporation, Defendant. 

Bill of Complaint. 

Filed Aug. 21, 1925. 

The Bill of Complaint of the Vacuum Oil Company, a 
corporation, respectfully represents to the Court as fol¬ 
lows : 


I 

i 

i 


| 


1—5054a 
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PENN OIL CO. VS. VACUUM OIL CO. 


1. That it is a corporation duly organized and existing 
under the laws of the State of New York, and has its prin¬ 
cipal place of business in the City of New York, State of 
New York, and brings this suit in its own right. 

2. That the defendant, the Penn Oil Company, is a cor¬ 
poration duly organized and existing under the laws of the 
State of Maryland, and has its principal place of business 
at Rosslyn, in the State of Virginia, and is sued in its 
own right. 

3. That the plaintiff for the past sixty-two years has 
been engaged and is now engaged in the business of refin¬ 
ing and preparing oils for the market. That since May 1, 
1904, it lias continuously marketed and sold to the trade 
and is now marketing and selling to the trade high grade 
oils under the trade names of “Mobiloil A”, “Mobiloil B”, 
“Mobiloil BB”, “Mobiloil Arctic”, and “Mobiloil E”. 
That said word “Mobiloil” was registered by plaintiff in 
the United States Patent Office as a trade-mark for said 

oil on January 27, 1920. That each of said oils re- 
2 spectively designated by the names above mentioned 

is designed for the correct lubrication of a particu¬ 
lar type of automobile engine. That said oils are refined 
and prepared from crude oils specially selected for the pur¬ 
pose of producing oils to lubricate correctly automobile 
engines. That the processes used and employed in the 
manufacture of the oils designated by the names above 
mentioned were developed by long experimentation in the 
laboratories of the plaintiff to produce oils of high grade 
and character for the correct lubrication of automobile 
engines. That the plaintiff has expended approximately 
$7,500,000 in advertising said oils under the name “Mobil¬ 
oil”. That'it has built up and established and now enjoys 
a large and profitable business in the sale of said oils. That 
said automotive lubricating oils so refined, prepared and 
sold by the plaintiff are known nationally and internation- 
allv by the name of “Mobiloil.” That said oils have ac- 
quired a reputation as oils of the highest grade and char¬ 
acter for the lubrication and protection of the moving parts 
of automobile engines, and the word “Mobiloil” has ac¬ 
quired a well recognized meaning in the trade as the desig¬ 
nation of plaintiff’s said oils. That during the year 1924 
the plaintiff sold approximately 1,175,000 barrels of such 
oils designated as aforesaid throughout the world, of which 
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approximately 696,000 barrels were sold in |the United 
States, and that during* the first six months of the year 
1925 plaintiff sold throughout the world approximately 
697,000 barrels of such oils, of which 421,000 barrels were 
sold in the United States. That said oils are sold at retail 
by dealers at approximately thirty cents a quaft when dis¬ 
pensed from drums or tanks. 

4. That the defendant is engaged in the business 

3 of selling gasoline and automobile lubricating oils. 

That it owns, maintains, controls and operates a 

number of stations throughout the District qf Columbia 
where it sells gasoline and oils at retail. That at many 
of said stations it has, through its agents, servants and em¬ 
ployees within, to-wit, the past twelve months, sold oils 
which are not oils refined and prepared by the plaintiff and 
sold to the trade under the name of “Mobiloil” to persons 
seeking and offering to buy Mobiloil and ordejring, asking 
for and requestion the same by name without advising such 
purchasers that the oil so substituted is not oil refined and 
prepared by the plaintiff and designated as afpresaid, and 
charges such purchasers the same approximate retail price 
at which such “Mobiloil” is sold. That such practice, the 
plaintiff believes and therefore avers, the defendant is still 
engaged in. 

5. That at or about 10:40 A. M. on July 25,11925, a per¬ 

son called at the station of the defendant located at No. 
1262-llth Street, S. E., in the District of Columbia, and 
ordered from the agent and employee of the defendant at 
said station, one quart of Mobiloil “A”. Thatj the defend¬ 
ant through its said agent and employee sold and delivered 
to the said person one quart of oil which the defendant 
through its said agent and employee professed and repre¬ 
sented to be one quart of Mobiloil “A” and charged there¬ 
for the price of “Mobiloil”. That said oil sp purchased 
was subjected to certain laboratory tests which said tests 
disclosed that said oil so purchased from defendant was 
not “Mobiloil”. | 

6. That at or about 10:50 A. M. on July 25,1925, a person 
called at the station of the defendant located:at No. 1396 

Florida Avenue, N. E., in the District of Columbia, 

4 and ordered from the agent and employee of the 

defendant at said station, one quart of Mlobiloil “A”. 
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pens: oil co. vs. vacuum oil co. 


That the defendant through its said agent and employee 
sold and delivered to the said person one quart of oil which 
the defendant through its said agent and employee pro¬ 
fessed and represented to be one quart of Mobiloil “ A” and 
charged therefor the price of “ Mobiloil ”. That said oil 
so purchased was subjected to certain laboratory tests 
which said tests disclosed that said oil so purchased from 
defendant was not “Mobiloil”. 

7. That at or about 10:45 A. M. on July 27, 1925, a person 
called at the station of the defendant located at New Jersey 
Avenue and 0 Street, N. W., in the District of Columbia, 
and ordered from the agent and employee of the defendant 
at said station, one quart of Mobiloil “A”. That the de¬ 
fendant through its said agent and employee sold and de¬ 
livered to the said person one quart of oil which the defend¬ 
ant through its said agent and employee professed and 
represented to be one quart of Mobiloil “A” and charged 
therefor the price of “Mobiloil”. That said oil so pur¬ 
chased was subjected to certain laboratory tests which said 
tests disclosed that said oil so purchased from defendant 
was not “Mobiloil”. 

8. That at or about 10:50 A. M. on July 27,1925, a person 
called at the 1 station of the defendant located at No. 519 K 
Street, N. W., in the District of Columbia, and ordered from 
the agent and employee of the defendant at said station, 
one quart of Mobiloil “A”. That the defendant through its 
said agent and employee sold and delivered to the said per¬ 
son one quart of oil which the defendant through its said 
agent and employee professed and represented to be one 

quart of Mobiloil “A” and charged therefor the price 
5 of “Mobiloil”. That said oil so purchased was sub¬ 
ject to certain laboratory tests which said tests dis¬ 
closed that said oil so purchased from defendant was not 
“Mobiloil”. 

9. That at or about 11:10 A. M. on July 27,1925, a person 
called at the station of the defendant located at No. 1302- 


14th Street, N. W., in the District of Columbia, and ordered 
from the agent and employee of the defendant at said sta¬ 
tion, one quart of Mobiloil “A”. That the defendant 
through its said agent and employee sold and delivered to 
the said person one quart of oil which the defendant through 
its said agent and cm]Joyce professed and represented to 
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be one quart of Mobiloil “A” and charged therefor the 
price of “Mobiloil”. That said oil so purchased was sub¬ 
jected to certain laboratory tests which said tepts disclosed 
that said oil so purchased from defendant wasinot “Mobil¬ 
oil”. I 

10. That at or about 11:50 A. M. on July 27,j 1925, a per¬ 

son called at the station of the defendant located at 21st 
and M Streets, N. W., in the District of Coluipbia, and or¬ 
dered from the agent and employee of the defendant at said 
station, one quart of Mobiloil “A”. That tile defendant 
through its said agent and employee sold and delivered to 
the said person one quart of oil which the defendant 
through its said agent and employee professed and repre¬ 
sented to be one quart of Mobiloil “A” and charged there¬ 
for the price of “Mobiloil”. That said oil ^o purchased 
was subjected to certain laboratory tests which said tests 
disclosed that said oil so purchased from defendant was 
not “Mobiloil”. j 

11. That at or about noon on July 27, 1925, a person 
called at the station of the defendant located at No. 2698 Q 
Street, N. W., in the District of Columbia, and ordered 

from the agent and employee of the defendant at said 
6 station, one quart of Mobiloil “A”. That the de¬ 
fendant through its said agent and employee sold and 
delivered to the said person one quart of oil 'ddiich the de¬ 
fendant through its said agent and employee pjrofessed and 
represented to be one quart of Mobiloil “A” land charged 
therefor the price of “Mobiloil”. That saicf oil so pur¬ 
chased was subjected to certain laboratory tests which said 
tests disclosed that said oil so purchased frofm defendant 
was not “Mobiloil”. 

12. That at or about 12:50 P. M. on July 27* 1925, a per¬ 
son called at the station of the defendant located at Wis¬ 
consin Avenue and Massachusetts Avenue, N. W., in the 
District of Columbia, and ordered from the agent and em¬ 
ployee of the defendant at said station, one quart of Mobil¬ 
oil “A”. That the defendant through its sa|id agent and 
employee sold and delivered to the said perspn one quart 
of oil which the defendant through its said agent and em¬ 
ployee professed and represented to be one qijart of Mobil¬ 
oil “A” and charged therefor the price of “Mobiloil”. 
That said oil so purchased was subjected to certain labora- 
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tory tests which said tests disclosed that said oil so pur¬ 
chased from defendant was not “Mobiloil”. 

13. That at or about 2:40 P. M. on July 27, 1925, a person 
called at the station of the defendant located at No. 2824 
Sherman Avenue, N. W., in the District of Columbia, and 
ordered from the agent and employee of the defendant at 
said station, one quart of Mobile “A”. That the defendant 
through its said agent and employee sold and delivered to 
the said person one quart of oil which the defendant 
through its said agent and employee professed and repre¬ 
sented to be one quart of Mobiloil 44 A” and charged there¬ 
for the price of “Mobiloil”. That said oil so pur- 

7 chased was subjected to certain laboratorv tests 
which said tests disclosed that said oil so purchased 
from defendant was not 44 Mobiloil”. 

14. That at or about 2:50 P. M. on July 27,1925, a person 
called at the station of the defendant located at No. 2027- 


14th Street, N. W., in the District of Columbia, and or¬ 
dered from the agent and employee of the defendant at 
said station, one quart of Mobiloil 44 A”. That the defend¬ 
ant through its said agent and employee sold and delivered 
to the said person one quart of oil which the defendant 
through its said agent and employee professed and repre¬ 
sented to be one quart of Mobiloil 44 A” and charged there¬ 


for the price of “Mobiloil”. 


That said oil so purchased 


was subjected to certain laboratory tests which said tests 


disclosed that said oil so purchased from defendant was 


not “Mobiloil”. 


15. That plaintiff believes and therefore avers that, un¬ 
less restrained and enjoined by this Honorable Court, de¬ 
fendant will continue to sell other and substitute oils to 


persons desiring to purchase Mobiloil and asking for and 
ordering the same by name, without first advising each of 
such purchasers that an oil other than Mobile is substituted, 
and that, unless defendant be restrained and enjoined as 
prayed herein the business of the plaintiff will be greatly 
damaged and it will suffer irreparable loss and damage. 

16. In support of its prayer for an injunction pendente 
lite, plaintiff files herewith the affidavits of Otto Ober- 
mayer; Horace J. Dennellv, Jr.; Arthur Lee Browne; 
Charles E. Smith; G. H. McCawley and Edward L. Knight. 
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Wherefore the plaintiff prays: 

1. That a writ of subpoena may issue out of!this Honor¬ 
able Court directed to the defendant requiring it to 

8 answer the exigencies of this bill. 

2. That the defendant, its officers, agents, serv¬ 
ants and employees may be enjoined and restrained pen¬ 
dente lite and upon final hearing may be enjoined and re¬ 
strained permanently from selling to any person or per¬ 
sons seeking and offering to buy or asking forj “Mobiloil” 
by name any other or different oil without fijrst advising 
such intended purchaser that an oil other than Mobiloil is 
to be substituted. 

3. That the plaintiff may have such other and further re¬ 
lief as the nature of its case may require. 

VACUUM OIL COMPANY, 

By FRANK W. LOVEJCfY, 

Agent. 

DONALDSON & JOHNSON, 

VERNON E. WEST, 

Attorneys for Plaintiff. 

District of Columbia, ss: 

I, Frank W. Love joy, being first duly sworn on oath de¬ 
pose and say that I am the duly authorized jagent of the 
Vacuum Oil Company; that 1 have read the foregoing Bill 
of Complaint by me subscribed as such Agent, and know 
the contents thereof, and that I verily' believe! the matters 
and things therein stated to be true. 

FRANK W. liOVEJOY. 

i 

i 

Subscribed and sworn to before me this 21s!t day of Au¬ 
gust, A. D. 1925. ! 

[ N OTAR IA L SEAL. ] \LLTCE L. KljCLLY, 

Notary Public. 

9 Affidavit of Otto Obermayer. 

! 

District of Columbia, ss: 

I, Otto Obermayer, being first duly sworn oh oath depose 
and say that I am an investigator for the Vacuum Oil Com¬ 
pany. That on July 25, 1925, and July 27,! 1925, I was 
accompanied by one Horace J. Donnelly, Jr., ah investigator 


i 
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for the National Better Business Bureau of New York, in 
making certain investigations in the District of Columbia. 
That in making said investigations an automobile was used 
that was so constructed and equipped with a special me¬ 
chanical device, which device was so arranged that oil 
poured therein instead of flowing into the crankcase was 
actually led into an empty, removable, metal can con¬ 
cealed in said device. That before each of the purchases 
of oil hereinafter mentioned, a clean and empty can was 
placed in said device, and that in each instance hereinafter 
mentioned the oil purchased was deposited through the 
opening in said device in one of said cans. 

That at 10:40 A. M. on July 25, 1925, we called at the 
station of the Penn Oil Company located at No. 1262 lltli 
Street, S. E., in the District of Columbia, and asked the 
man in charge of said station for one quart of Mobiloil 
“A.” That said man took a quart bottle with spout from 
a portable rack containing various other bottles of the same 
size and appearance all filled, and poured the oil into said 
device on said auotomobile, and charged me therefor 
thirty cents. That upon leaving said station I removed the 
can concealed in said device in said automobile from said 
device and sealed said can and labeled the same for 
10 identification with the words “Penn Oil Co., Wash¬ 
ington, D. C., 1262 lltli St., S. E.” 

That at 10:50 A. M. on said day, we visited another sta¬ 
tion of the Penn Oil Company located at No. 1396 Florida 
Avenue, N. E., in the District of Columbia, and requested 
Mobiloil “A,” and the man in charge pumped one quart of 
oil from a tank in front of the station into a glass bottle 
with removable spout and poured the oil into said device 
in said car, and charged me for said oil thirty cents. That 
upon leaving said station I removed the can concealed in 
said device in said automobile from said device and sealed 
said can and labeled the same for identification with the 
words “Penn Oil Co., Washington, D. C.—3096 Florida 
Ave., N. E.” 

That at 10:45 A. M. on July 27, 1925, we called at the 
station of the Penn Oil Company located at New Jersey 
Avenue and O Street, N. W., in the District of Columbia, 
where I asked for Mobiloil. The individual in charge asked 
what grade and was told Grade “A,” whereupon the man 
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said that Mobiloil is the best oil for the motor! car. That 
said man in charge of said station took oil from a container 
inside the station and poured the same into said device in 
said automobile. That upon leaving said station I removed 
the can concealed in said device in said autorpobile from 
said device and sealed said can and labeled tlje same for 
identification with the words “Penn Oil Co., Washington, 
D. C., New Jersey Ave. & 0 St., N. W.” j 

That at 10:50 A. M. on said dav, we called at another 
station of the Penn Oil Company located atjNo. 519 K 
Street, N. W., at the corner of 6th and Iv Streets, N. W., in 
the District of Columbia, where we requested cine quart of 
Mobiloil. The man in charge inquired whether we 
11 wanted Mobiloil “A” or “B,” to which we replied 
that we wanted Mobiloil “A.” He took oil from a 
twenty gallon tank fitted with a pump and pourjed the same 
into said device in said automobile and charged me there¬ 
for twenty-five cents. That upon leaving said Ration I re¬ 
moved the can concealed in said device in saic^ automobile 
from said device and sealed said can and labelbd the same 
for identification with the words “Penn Oil Cb., Washing¬ 
ton, D. C., 519 K Street, N. W.” ! 

That at 11:10 A. M. on said day, we called at another 
station of the Penn Oil Company located at Nb. 1302 14th 
Street , N. W., in the District of Columbia, and j asked if we 
could get some Mobiloil. The man at said station poured 
into said device in said automobile a quart of oil which he 
took from a thirty gallon drum located in the interior of 
the building at said station. Said drum was ndarked “Me¬ 
dium.” The price charged me for said oil was thirty cents. 
That upon leaving said station I removed the cfrn concealed 
in said device in said automobile from said! device and 
sealed said can and labeled the same for identification with 
the words “Penn Oil Co., Washington, D. C., 1302 14th St., 
N. W.” | 

That at 11:50 on the same date, we called ajt the station 
of the Penn Oil Company located at 21st and M Streets, 
N. W., in the District of Columbia, and requested Mobiloil 
“A.” Whereupon one of the two men at isaid station 
brought a glass bottle with a removable spout from a 
portable rack at the base of the gasoline puifip structure, 
and poured said oil into said device of said automobile, and 
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charged me thirty cents for said quart of oil. That upon 
leaving said station I removed the can concealed in said 
device in said automobile from said device and sealed 
1- said can and labeled the same for identification with 
the words “Penn Oil Co., Washington, D. C., 21st 
& M St., N. W., S. W. Corner.” 

That at noon we called at the station of the Penn Oil 
Company located at No. 2698 Q Street, N. W., in the District 
of Columbia, and requested a quart of Mobiloil “A,” where¬ 
upon the man in charge of said station proceeded to take 
a quart of oil from a thirty gallon drum located in the in¬ 
terior of the station and poured the same into said device 
in said car. The price charged me for said oil was thirty 
cents. That upon leaving said station I removed the can 
concealed in said device in said automobile from said 
device and sealed said can and labeled the same for identi¬ 
fication with the words “Penn Oil Co., Washington, D. C., 
2698 Q Street, N. W.” 

That at 12:50 P. M. on said day, we drove into the Penn 
Oil Company station at Wisconsin Avenue and Massachu¬ 
setts Avenue, in the District of Columbia, and asked for 
Mobiloil. We were waited on by a man who poured into 
the said device in said automobile a quart of oil which was 
already in a quart container outside the building at said 
station, and charged me twenty-five cents for said oil. That 
upon leaving said station I removed the can concealed in 
said device in said automobile from said device and sealed 
said can and labeled the same for identification with the 
words “Penn Oil Co., Washington, D. C., Wisconsin Ave. 
& Massachusetts Ave., S. E. Corner.” 

That at 2:40 P. M. on the same day we called at the Penn 
Oil Company station at No. 2824 Sherman Avenue, N. W., 
in the District of Columbia. That the man in charge of 
said station stated he was in the employ of the Penn 
13 Oil Company. That we inquired of him whether we 
could obtain Mobiloil and were told that we could, 
whereupon he proceeded to pour into said device on said 
automobile one quart of oil taken from an unmarked five 
gallon can, for which he charged me thirty cents. That upon 
leaving said station I removed the can concealed in said 
device in said automobile from said device and sealed said 
can and labeled the same for identification with the words 
“Penn Oil Co., Washington, D. C., 2824 Sherman Ave.” 
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That at 2:50 P. M. on the same day we arrived at the 
Penn Oil Company station located at No. 2027 14th Street, 
N. W., on the Southeast Corner of 14th and Vj Streets, in 
the District of Columbia, and requested of the man at said 
station one quart of Mobiloil “A.” He poured into said 
device on said automobile one quart of oil from what ap¬ 
peared to be a one gallon Mobiloil can. That upon leaving 
said station I removed the can concealed in said device in 
said automobile from said device and sealed shid can and 
labeled the same for identification with the wbrds “Penn 
Oil Co., Washington, D. C., 14th & V Street, N. W., S. E. 
Corner. ’ ? 

That on the 28th day of July, 1925, I delivered to Dr. 
Arthur Lee Browne, of the firm of Penniman i^nd Browne, 
consulting chemists with offices at No. 341 Courtland Street, 
Baltimore, Maryland, all of said cans with the seals un¬ 
broken, and that said cans remained in my personal posses¬ 
sion from the time they were removed from ! said device 
in said automobile until delivered to said Dr. Browne. 

OTTO OBERMAYER. 

I 

Subscribed and sworn to before me this 20th day of 
August, A. 1). 1925. 

[notarial seal.] WILLIAM DITT|MAR, 

Notary Public. 

1 

| 

14 Affidavit of Horace J. Donnelly, Jr. 

State of New York, 

County of New York: 

1, Horace J. Donnelly, Jr., being first duly sworn depose 
and say that I am an investigator for the National Better 
Business Bureau of New York; that on July 25, 1925, and 
July 27, 1925, I accompanied one 0. Obermeyef, an investi¬ 
gator for the Vacuum Oil Company, in making certain in¬ 
vestigations in the District of Columbia, and this affidavit 
is made upon my own personal knowldge; thbt in making 
said investigations an automobile was used which was so 
constructed and equipped that oil poured into!the breather 
pipe of said automobile instead of flowing into the crank¬ 
case flowed into a removable metal can concealed in said 
automobile, and was deposited in said can;; that before 
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onc-1 1 of tlu* purchases of oil hereafter mentioned a clean and 
empty can was placed in said car and connected with said 
breather pipe and that in each instance hereinafter men¬ 
tioned the oil purchased was deposited through said 
breather pipe in one of said cans. 

That at 10:25 A. M. on Julv 25, 1925, we called at the 
station of the Penn Oil Company located at 1262 Eleventh 
Street, Southeast, in the District of Columbia, and asked 
the man in charge of said station for one quart of Mobil- 
oil 44 A”, said man took a quart jar with spout from a 
portable rack containing various other jars of the same 
size and appearance all filled and poured the oil into said 
breather pipe, charging said Obermeyer therefor thirty 


cents. 

That at 10:40 A. M. on said day we visited another sta- 
lion of the Penn Oil Company located at 1396 Florida 
15 Avenue North East, in the District of Columbia, 
and upon requesting Mobiloil 44 A” the man in charge 
took from a tank in front of the station one quart of oil, 
pumping same into a glass jar with removable spout and 
poured the oil through said breather pipe and charged 
said Obermeyer for said oil thirty cents. 

That at 10:45 A. M. on July 27, 1925, we called at the 
station of the Penn Oil Company located at New Jersey 
Avenue and O Street, Northwest, in the District of Colum¬ 
bia, where said Obermeyer asked for Mobiloil. The in¬ 
dividual in charge asked what grade and was told Crude 
44 A'\ whereupon the man said that Mobiloil is the best oil 
for the mbtor car; oil was taken from a container inside 
the station and poured through said breather pipe. 

That at 10:50 A. M. on said dav we called at another 
station of the Penn Oil Company located at Sixth and K 
Streets, Northwest, in the District of Columbia, where we 
requested one quart of Mobiloil. The man in charge in¬ 
quired whether we wanted Mobiloil 44 A” or 44 B”, to which 
we replied that we wanted Mobiloil 44 A”. He took oil 
from a twenty gallon tank fitted with a pump and poured 
the same into the breather pipe and charged us therefor 
twentv-five cents. 

That at 11:10 A. M. on said dav we called at another 
station of the Penn Oil Company located at 1302 Fourteenth 
Street, Northwest, in the District of Columbia, and asked 
if we could get some Mobiloil. The man at said station 
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poured through the said breather pipe a quart of oil, which 
he took from a thirty gallon drum located in the interior 
of the building at said station. Said drum was marked 
“Medium.” The price charged for said oil Was thirty 
cents. | 

That at 11:50 on said day we called at jthe station 

16 of the Penn Oil Company located at Twenty-first 
and M Streets, Northwest, and upon requesting Mo- 

biloil “A”, one of the two men at said station! brought a 
glass jar with a removable spout from a portable rack on 
the base of the gasoline pump structure and poured said 
oil through said breather pipe and charged thirtjy cents for 
said quart of oil. 

That at noon we called at the station of the Penn Oil 
Company located at 2698 Q Street, Northwest, and upon re¬ 
questing a quart of Mobiloil “A” the man in charge pro¬ 
ceeded to take a quart of oil from a thirty gallon jean located 
in the interior of the station and deposited samc^ in the can 
connected to said breather pipe. The price charged for 
said oil was thirty cents. 

At 12:50 P. M. on said dav we drove into the Penn Oil 
Company station at Wisconsin Avenue and Massachusetts 
Avenue and asked for Mobiloil. We were waited on by a 
man who poured into the breather pipe a quart of oil which 
was already in a quart container outside the building at 
said station and charged twenty-five cents for said oil. 

At 2:40 P. M. on said dav we called at the Pehn Oil Com- 
pany station located at 2824 Sherman Avenue, j Upon ask¬ 
ing of the man there, who stated he was in the employ of 
the Penn Oil Company, whether we could obtain Mobiloil, 
we were told that we could. Whereupon he proceeded to 
pour into said breather pipe one quart of oil taken from a 
five gallon unmarked can, for which he charged us thirty 
cents. 

That at 2:50 P. M. on said dav we arrived at; 2027 Four- 
teenth Street and requested of the man at said!station one 
quart of Mobiloil “A”. He poured through sqid breather 
pipe one quart of oil from what appeared! to be a one 

17 gallon Mobiloil can. 

That after each of the purchases of oil! above men¬ 
tioned the can containing said oil was removed from said 
automobile and was sealed and labeled for identification. 

HORACE J. DONNELLY, Jr. 
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Subscribed and sworn to before me this 12tli day of 
August, A. D. 1925. 

[notarial seal.] STELLA L. BOWMAN, 

Notary Public. 

Notary Public, N. Y. Co., No. 716. 

New York County Register’s No. 4681. 

Commission expires March 30, 1926. 

Affidavit of Arthur Lee Browne. 

State of Maryland, 

City of Baltimore, ss: 

I, Arthur Lee Browne, being first duly sworn, on oath de¬ 
pose and say that I am a member of the firm of Penniman 
& Browne, Consulting Chemists, located at 341 Courtland 
Street, Baltimore, Maryland, that I graduated from Johns 
Hopkins University in the Department of Chemistry in 
the year 1888; and pursued thereafter at said University 
two years of graduate work in chemistry, that 1 am a 
member of the American Chemical Societv, the Institute 
of Chemical Engineers and other chemical societies, that I 
have been engaged in the practice of chemistry for the past 
thirty-two years, that on July 28, 1925, a sealed original 
container purporting to contain Mobiloil Grade A was de¬ 
livered to me by C. E. Smith, Chemist of the Vacuum 
18 Oil Co., that on August 19, 1925, sealed original con¬ 
tainers, purporting to contain, respectively Mobiloil 
Grade BB, Grade B, Grade Arctic and Grade E were deliv¬ 
ered to me by a representative of the Standard Oil Co. of 
New Jersey, Baltimore branch, that I tested all of the 
grades of said Mobiloil hereinbefore mentioned, and know 
the physical characteristics thereof, that on the 28th day 
of July, 1925, 0. Obermeyer, a representative of the Vacuum 
Oil Co. delivered to me certain sealed quart cans containing 
oil, which said cans prior to their delivery to me had been 
labeled for identification which said labels were upon the 
cans at the time of their delivery to me, and which said 
labels read, respectively, as follows: 

Penn Oil Co., Washington, D. C., Wisconsin Ave. & Mas¬ 
sachusetts Ave., S. E. Corner 

Penn Oil Co., Washington, D. C., 21st & M St., N. W., 
S. W. Corner. 
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Penn Oil Co., Washington, D. C., 12G2 11th St., S. E. 
Penn Oil Co., Washington, D. C., 2698 Q Street, N. W. 
Penn Oil Co., Washington, D. C., 14th & V Street, N. W., 
S. E. Corner. 

Penn Oil Co., Washington, D. C., 519 K Street, IN. W. 
Penn Oil Co., Washington, D. C., 1302 14th St., N. W. 
Penn Oil Co., Washington, D. C., New Jersey Ave. & 0 
St., N. W. ! 

Penn Oil Co., Washington, D. C., 2824 Sherman Ave. 
Penn Oil Co., Washington, D. C., 3096 Florida!Ave. N. E. 


That 1 broke the seals on each of said cans delivered to 
me by said Obermeyer and applied to the oil contained 
therein the same tests which I applied to the various grades 
of Mobiloil enumerated above, that none of the oil contained 
in the cans delivered to me by said Obermeyer as 
19 enumerated above had the same physical tests or 
characteristics of any of the grades of Mobiloil above 
mentioned, and that in my opinion none of these oils con¬ 
tained in the cans mentioned above delivered byj said Ober- 
mever are genuine Mobiloils. 

ARTHUR LEE BROWNE. 


Subscribed and sworn to before me this 19th day of Au¬ 
gust 1925 

[notarial SEAL.] J. KEARSLEY KEARNEY, 

Notary Public. 

State of New York, 

City of New York, 

County of Bronx, ss: 

Charles E. Smith, being duly sworn, deposes and says 
that he resides at 712-45th Street, Brooklyn, N. Y.; that 
he is a chemist employed by Vacuum Oil Company, 61 
Broadway; that he delivered on July 29th, 1925 to Penni- 
man and Brown, Baltimore, Md., a quart sampl^ of genuine 
Gargoyle Mobiloil A; that this sample was personally ob¬ 
tained by him from the Bayonne Works of the Vacuum Oil 
Company; that the deponent knows said sample to be a 
sample of genuine Gargovle Mobiloil A. 

CHARLES E. SMITH, [l. s.] 

■ 

In presence of: 

ALBERT WEISS. 
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Sworn to before me tills 19tli day of August, 1925. 

1 ALBERT WEISS, 

Com. of Deeds, N. Y. City, 

Residing in Bronx Co. 

Bronx Co. Clerk #37. 

“ Reg. #3063. 

Term expires Nov. 12,1926. 

20 Affidavit of -. 

State of Maryland, 

City of Baltimore, ss: 

1,G. H. McCawley, being first duly sworn on oath depose 
and say that I am an employe of the Standard Oil Com¬ 
pany of New Jersey, Baltimore Branch. That on the 19th 
day of August, 1925, Edward L. Knight of the Standard 
Oil Company of New Jersey delivered to me one quart 
can each of Mobiloil “B,” Mobiloil “BB,” Mobiloil “E,” 
and Mobiloil Arctic, and that said cans were sealed origi¬ 
nal containers, and that on the same day I delivered all of 
said cans to Dr. Arthur Lee Browne, of the firm of Pen- 
niman and Browne, consulting chemists at No. 341 Court- 
land Street, Baltimore, Maryland, with the seals unbroken. 

1 g. h. McCauley. 

Subscribed and sworn to before me this 20th day of Au¬ 
gust, A. D. 1925. 

[notarial seal.] EDMUND P. COFFAY, 

Notary\ Public. 


21 Affidavit of -. 

State of Maryland, 

City of Baltimore, ss: 

I, Edward L. Knight, being first duly sworn on oath de¬ 
pose and say that I am an employee of the Standard Oil 
Company of New Jersey, Baltimore Branch. That on the 
19th day of August, 1925, I took from regular stock on 
hand one quart can each of Mobiloil “B,” Mobiloil “BB,” 
Mobiloil “E” and Mobiloil Arctic, and delivered the same 
to C. H. McCawley, and that said cans were sealed original 
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containers of tlie Vacuum Oil Company product known to 
the trade and consumer as Mobiloil “B,” Mobiloil U BB,” 
Mobiloil “E” and Mobiloil Arctic, and as regularly sup¬ 
plied by the Vacuum Oil Company from their kvorks to the 
Standard Oil Company of New Jersey, Baltimore Branch, 
for distribution to the trade in this territory. ! 

EDWARD L. KNIGHT. 

Subscribed and sworn to before me this 20tji day of Au- 

0*11 cf A T) 1 Q9*v 

’[notarial seal.] WILLIAM H. LONG, 

Notary. Public. 

I 

I 

22 Ansiver of Defendamt . 

i 

i 

Filed Aug. 26, 1925. j 

To the Honorable Justice holding said Court: j 

The answer of the defendant, Penn Oil Company, to the 
Bill of Complaint in the above entitled cause, reserving all 
manner of exception by reason of the manifest insufficien¬ 
cies of the Bill of Complaint, and for answer^ to the Rule 
to Show Cause for a preliminary injunction herein, re¬ 
spectfully shows: | 

1. It lias no personal knowledge concerning the allega¬ 
tions of the 1st paragraph of said bill, but; if the same 
be material prays strict proof thereof. 

2. It admits the allegations of the 2nd paragraph of said 

bill. " | 

3. It has no personal knowledge concerning the allega¬ 
tions of the 3rd paragraph, which allegations concerned 
the details of plaintiff’s business, but if the same may be 
material to the interest of this defendant tips defendant 
prays strict proof thereof. 

4. Answering the allegations of the 4th paragraph this 
defendant admits that it is engaged in the business of sell¬ 
ing gasoline and automobile lubricating oils ih the District 
of Columbia and surrounding territory and avers that it 
owns and operates more than fifty filling stations through¬ 
out the District of Columbia, all of which ajre conducted 

2—5054a 
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in the name of the Penn Oil Company, and all of 

23 which are well recognized by the public as said sta¬ 
tions of the Penn Oil Company, independent of the 

Standard Oil Company of New Jersey, or any of its affil¬ 
iated companies, including the Vacuum Company, the 
plaintiff in this suit. 

Defendant absolutely and emphatically denies that it has, 
through its agents or otherwise, within the past twelve 
months, or at any other time, or now does, sell or engage 
in the sale of oils, to,-the trade and public under the name 
of Mobiloil to persons seeking and offering to buy Mobil- 
oil, and ordering and asking for or requesting the same by 
name, without advising said purchasers that the oil fur¬ 
nished is not the oil of the plaintiff company; and denies 
that it charges the said purchasers the same approximate 
retail price at which Mobiloil is sold. On the contrary it 
is well known among the public automobile users and deal¬ 
ers, and the public generally, that the defendant company, 
the Penn Oil Company, is an independent corporation, 
manufacturing and selling its own automobile gasoline 
and oils for which there is and has been since the com¬ 
mencement of its business a distinct and popular demand; 
its Lightning gasoline sales, its straight gasoline and au¬ 
tomobile oils being well known and recognized by reason 
of their individual merit among the dealers and buying 
public, and the said defendant’s oils being refined and 
prepared from crude oils specially selected for the pur¬ 
pose of producing oils and lubricants most advantageous 
to automobile engines, and said defendant’s oils are of 
high-grade character for the efficient lubrication of auto¬ 
mobile engines and are well recognized among the general 
public, and said defendant further avers that the general 
public know and recognize the fact that the brands and 
products of this defendant are independent and different 
from those of the Standard Oil Company of which Mobiloil 
is a product. Defendant further says that the retail 

24 prices charged for plaintiff’s and defendant’s prod¬ 
uct are entirely different, plaintiff’s product selling 

at 30f per quart, or $1.20 per gallon, whereas defendant’s 
automobile oil retails at 20< 4 per quart or 80<* per gallon. 
Defendant further avers that its said oils sold at its filling 
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stations as aforesaid, are genuine lubricating j automobile 
oils of the finest grades and qualities. 

5, 6, 7, 8, 9, 10, 11, 12, 13 and 14. This defendant denies 
that on July 25, 1925, or on July 27, 1925, or at any other 
time, any agent or employee of this defendant^ at any of 
the filling stations of this defendant, referred: to in said 
paragraphs, or at any other of its filling stations, sold and 
delivered to any person or persons any oil wljiich it pro¬ 
fessed and represented to be Mobiloil or Mobilqil A, which 
said oil was not Mobiloil, and refers to and incorporates as 
a part of its answer to these paragraphs of said bill of com¬ 
plaint, the annexed affidavits from each and every agent em¬ 
ployed by said defendant in charge of said respective filling 
stations on the dates in question, which defendant prays 
may be read and considered as a part of this answer; and 
defendant denies that the prices charged by its said filling 
station agents for oil served by them was the price of 
Mobiloil, and further denies that there has ever been any 
imitation of the plaintiff’s product by this defendant, or 
its agents, or any attempt or actual misrepresentations by 
any of its agents, or employees, to any of its customers for 
the purposes, or with the results, of selling to anjrcustomers 
the oils of this defendant as and for the product known as 
Mobiloil, sold by the plaintiff company through the filling 
stations of the Standard Oil Company. This defendant 
is not informed by the bill of complaint or the affidavit 
annexed thereto of the chemist who analyzed the oils claim¬ 
ing to be purchased from this defendant’s stations, 
25 what the physical tests or characteristics were of the 
grades of Mobiloil furnished said chemjists by the 
plaintiff, and how, or in what way the physical tests or 
characteristics of the oil claimed to have beep purchased 
from the Penn Oil Company differ; nor does said affidavit 
allege in any particular that any of the oils claitned to have 
been purchased from the defendant, Penn Oij. Company, 
were not genuine lubricating oils and as efficient for said 
purpose as the plaintiff’s alleged brand. 

15. This defendant denies the allegations <j>f the 15th 
paragraph that it will, unless restrained by thi^ court, con¬ 
tinue to sell their and substitute oils to persons desiring 
to purchase Mobiloil, and asking for and ordering the 
same by name without first advising each of said! purchasers 
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that it does not sell Mobiloil, and denies that it has, or 
does, or intends to substitute any other oil for Mobiloil, 
but avers the fact to be that it sells its own product upon 
its own merits and that the grade of oil which it does sell 
is not a substitute for Mobiloil but is of equal quality and 
efficiencv and in no sense an inferior oil, and defendant 
further denies that the business of the plaintiff has or will 
suffer any damage by reason of the aforesaid acts, which 
said acts this defendant denies but refers to Paragraph 17 
of this answer in connection with the allegations hereof. 

16. Answering the allegations of the 16th paragraph 

which merelv refers to the six affidavits attached to the Bill 
* 

of Complaint, this defendant invites the attention of the 
Court to the fact apparent upon the face of said affidavits, 
namely, that one of said affidavits is from a paid investi¬ 
gator of the plaintiff company, another from a paid investi¬ 
gator of the Better Business Bureau of New York, one 
from a chemist who makes no finding of the speci- 
26 mens of oil which it is alleged were purchased from 
the defendant company, are in no sense inferior to 
the oil of the plaintiff company, and the remaining three 
affidavits refer merely to specimen cans of plaintiff’s prod¬ 
uct which were delivered to the chemist, according to the 
chemist’s affidavit annexed to the bill, “by a representative 
of the Standard Oil Company of New Jersey”. 

17. Further answering the allegations of said Bill of 
Complaint this defendant says that it has been engaged in 
the sale of automobile gasoline and oils in the District of 
Columbia and surrounding territories for the past eleven 
years, during which time, by reason of the merit of its 
own products it has built a large and lucrative business so 
that its rolling stock of trucks and equipment costs ap¬ 
proximately one hundred thousand dollars and that these 
sales, and its sales of its gasolines and oils aggregate ap¬ 
proximately eight million gallons annually, which includes 
about one hundred and fifty thousand gallon- of its oil per 
year, and that the said defendant company spends over 
$25,000 per year in advertising its own individual prod¬ 
ucts and business and that it does not rely upon the products 
of any other company for its success but has built its suc¬ 
cess upon its own foundation. Said defendant further 
avers that it has now the largest competing business in 
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the District of Columbia and surrounding* territory to the 
Standard Oil Company, of which the plaintiff jis one sub¬ 
sidiary and that said defendant is informed and believes 
and therefore avers that said plaintiff company bias filed this 
proceeding not for the purpose of correcting anjy grievance 
with respect to the conduct of its business but primarily 
for the purpose of unfairly injuring this defendant’s busi¬ 
ness among the consumers of gas and ] oil in this 

27 locality, and pursuant to said scheme aijd plan this 
defendant says that the said plaintiff company simul¬ 
taneously with the filing of this suit caused ! to be pub¬ 
lished in the various newspapers of the District of Columbia 
large advertisements, copies of which are hereto annexed 
marked defendant’s exhibits Nos. — and —, ^nd is con¬ 
tinuing the publication of said advertisements jand caused 
it to be published in said newspapers as an inference that 
this defendant has been guilty of selling crank! case drain¬ 
age as oil, a statement prepared by the plaintiff, or its 
agent, on conjunction with the Better Business Bureau of 
New York, as shown on its Exhibit No. —, herfeto annexed 
to the effect that among the 50 samples of oil purchased by 
its investigators in the District of Columbia !an analysis 
showed crank case drainage in one or two of said samples, 
although there is not a word or syllable in the Bill of Com¬ 
plaint in this cause, or any of the affidavits annexed thereto 
alleging or inferring that this defendant company, or any 
of its filling stations was the person from whom said sam¬ 
ple had been purchased. 

Defendant further avers that said plan of coinpaign pur¬ 
sued by the plaintiff as aforesaid, and the Standard Oil 
interests aforesaid is part of a plan to eliminate fair com¬ 
petition in said industry in this locality, particularly in view 
of the fact that several efforts made by the Standard Oil 
Company to purchase the business of the Penn 0il Company 
failed of completion. 

Further answering said bill this defendant | says that it 
does not carry! at any of its stations any $igns of the 
Vacuum oil products, or signs of any other products of the 
Standard Oil Company, and it annexes hereto as Exhibit 
No. — the original daily reports from each of the ten filling 
stations referred to in the Bill of Complaint of this 

28 defendant company made and signed iiji due course 
of its business by the agents in charge of said filling 


l 

i 

i 
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stations showing that all of its motor oils sells and is ac¬ 
counted for at 80^ per gallon. 

Defendant further avers that never during its eleven 
years of business has it ever received a single complaint 
from any customer that any of its agents or employees has 
substituted or attempted to substitute any of its brands of 
gasoline or oil for those of another company until the filing 
of this suit, based solely upon the affidavits of two paid 
employees of the plaintiff company. 

Wherefore, the premises considered, this defendant re¬ 
spectfully prays that said Bill of Complaint may be dis¬ 
missed and said rule for a temporary and permanent in¬ 
junction discharged with costs against said plaintiff. 

PENN OIL COMPANY, 

! By PAUL HIMMELFARB, 

President. 

NEWMYER & KING, 

CRANDAL MACKAY, 

Attys. for Deft. 

District of Columbia, ss : 

I, Paul Himmelfarb, being first duly sworn on oath de¬ 
pose and say that I am the President of the Penn Oil Com¬ 
pany, the defendant in the above cause, and make this affi¬ 
davit on its 1 behalf; that I have read the foregoing answer 
by me subscribed and know the contents thereof; that the 
matters and things therein stated, according to my per¬ 
sonal knowledge, are true, and those things stated upon 
information and belief I believe to be true. 

! PAUL HIMMELFARB. 

Subscribed and sworn to before me this 25 day of Au¬ 
gust, 1925. 

[seal.] BARNEY ROBINS, 

Notary Public, D. C. 

29 District of Columbia, ss; 

I, George T. Simpson, being first duly sworn on oath de¬ 
pose and say that I was in charge of the filling station of 
the Penn Oil Company at 1262 ilth Street S. E., on July 
25, 1925 about 10:40 a. m. and had no helper. I deny that 
on that day, or at any other time any customer who asked 
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for a quart of Mobiloil A was furnished witlj oil which I 
professed and represented to be Mobiloil A, or that I 
charged SO? per quart, but on the contrary I hver that we 
did not sell or profess to sell Mobiloil, and if ^ny customer 
asked for Mobiloil I told him that we did not} have it and 
endeavored to sell Penn oil on its own merits; at the price 
of 20^ per quart, which is our regular price and I never 
charged more. 

I have been with the Penn Oil Company atj that station 
since November, 1924, and the instructions j which I re¬ 
ceived when I went there and since have beeh to sell our 
own brands on their merits and if we do hot have any 
brand which a customer wishes, that fact is told him, and 
in a great many cases they are perfectly satisfied to have 
our own brand. 

Occasionally in serving gas I am given tips by the cus¬ 
tomer for the service of five or ten cents or more but I have 
never asked more than 20^ per quart of our |oil and have 
never been paid more than 20^ per quart for it by any cus¬ 
tomer. 

GEO. T. SIMPSON. 

Subscribed and sworn to before me this 25 dhy of August, 
1925. 

[seal.] BARNEY ROi'BINS, 

Notary Public, D. C. 

■ 

i 

30 District of Columbia, ss: 

I, Samuel Feinkelstein, being first duly s\^orn on oath 
say that I am in charge of the Penn Oil Fillihg Station at 
1396 Florida Avenue, northeast, Washington, D. C., and 
have been employed by the Penn Oil Company for about a 
year and a half. In July, 1925, my hours wer^ from 7 a. m. 
until noon, and I was filling orders at that station on the 
morning of July 25, 1925. If anyone asked me for Mobiloil 
A, I tell them that we do not sell that brand! but only sell 
Penn Oil and I do not sell and deliver to any person or per¬ 
sons any oil at that time or any other time professing it, 
or representing it to be Mobiloil A, and I did not charge 
for oil which I sold there 30^ per quart, or anything except 
20^ per quart, which is the only price at winch the Penn 
Oil Company sells its oil. 
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I am paid a straight salary and no commission on sales 
and have always been so employed by the Penn Oil Com¬ 
pany. 

The Penn Oil Company, and its managers, have always 
instructed me to sell our own gas and oil and never to rep¬ 
resent it as anv other brand, or make, and I have never 
violated these instructions, and if anyone ever asks me for 
Mobiloil, or any other brand that we do not sell, I always 
state that fact to the customer and try to sell him our own 
oil at our own price. 

I SAM FINKELSTEIN. 

Subscribed and sworn to before me this 24th day of Aug¬ 
ust, 1925. 

[seal.] BARNEY ROBINS, 

Notary Public , D. C. 


31 District of Columbia, ss: 

I, Nathan Cohen, being first duly sworn on oath depose 
and say that I am in charge of the filling station of the 
Penn Oil Company at New Jersey Avenue and 0 Streets, 
N. W., Washington, D. C., and have been for the past five 
months. 

On July 27, 1925, at 10:45 a. m., I was in charge of that 
filling station and do not remember whether or not there 
was another man assisting me at that time or not, as occa¬ 
sionally I would have an assistant. 

I did not tell any person, or persons, on that occasion, or 
at anv other time, that Mobiloil is the best oil for the motor 
car and I never sold any motor oil at that station except 
the motor oil of the Penn Oil Company, and I never repre¬ 
sented it to any person or persons as Mobiloil. If anyone 
asks for Mobiloil it is alwavs mv custom to sav that we 
only carry a high-grade Penn oil and do not handle Mobil¬ 
oil. I have never made anv sales at this station, or other- 
wise, for the Penn Oil Company representing that I was 
selling Mobiloil, or furnished oil to any customer as Mobil¬ 
oil, but have always stated when any article is asked for 
that we do not handle, or we do not serve, that, but explain 
the merits of our own product. I further deny that at any 
time if asked for Mobiloil that I asked what grade was de¬ 
sired, for the reason that we do not deal in that brand of oil. 

I also aver that I have never charged or received more 
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than 20h a quart for any of the oil which I have jsold at that 
station, as that is the regular price of our oil! and is the 
price charged by me and remitted to the Company. 

32 I am paid a straight salary for my wjork and no 
commission on sales. 

The Penn Oil Company has always instructed me to sell 
its gasolines and oils on their own merits and njsver to rep¬ 
resent them as the gas or oil of anv other concern and I 
have never violated these instructions. 

NATHAN | COHEN. 

I 

Subscribed and sworn to before me this 24th day of Aug¬ 
ust, 1925. 

[seal.] BARNEY ROBINS, 

Notary Public, D. C. 

| 

j 

33 District of Columbia, ss : 

I, Julius Gusinsky, being first duly sworn on loath depose 
and say that I have been in charge of the filling station of 
the Penn Oil Company at 519 K. St., N. W., foj about four 
years, and during July 1925 my hours were frofrn 7 a. m. to 
6 p. m. and T had no helper during those hoursj I filled all 
orders on the morning of July 27,1925, and if any person or 
persons asked me for Mobiloil A or B I told them that we 
did not keep Mobiloil and I never sold and delivered to any 
person any oil at that station and professed or|represented 
that it was Mobiloil A, and I never charged fof oil 25 4 per 
quart and I never asked whether they wanted jVfobiloil A or 
B but always stated that we did not keep Mobiloil, but sell 
Penn Motor Oil and our uniform price is 20^ per quart and 
I never collected anv more than that for ourioils and re- 
mitted that amount to the company per quartj. I further 
deny that I have ever represented the gas or oil: of the Penn 
Oil Company as the gas or oil of any other Company, or 

have ever served our oil to anv customer who asked for the 

\ 

other or have ever sold our oils or gases to anv customers 
who asked for the other brands which we did hot sell, and 
always sold, our own oils on its true merits ht the prices 
which we uniformly charged of 20^ per quart.j 

JULIUS GtfSINSKY. 
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Subscribed and sworn to before me this 24th day of Aug¬ 
ust, 1925. 

[seal.1 BARNEY ROBINS, 

Notary Public, I). C. 

34 Dlstiiict of Columbia, ss: 

I, Victor B. Earp, being first duly sworn on oath depose 
and say that I have been employed by the Penn Oil Com¬ 
pany in charge of its filling station at 14th & N Streets, 
N. AY., known as 1302 14th Street, for the past two and one- 
half years, having been in the employ of the company for 
five years, and I was the only employee at the station on 
July 27, 1925 in the morning at 11:10 a. m., as my hours 
are from 7 a. m. to 11 p. m., and I had no helper at that 
time, or now. 

I deny that I ever sold oil to any customer representing 
it or professing it to be Mobiloil, but if any customer ever 
asked me for Mobiloil I tell him that we no not sell Mobiloil 
but onlv handle Penn oil. T further denv that I have a 
thirty gallon drum on the interior of the building, or had 
one at that time, or that the drums there are marked 
medium, or any other mark on them. I have three large 
oil tanks on the interior of the building in a row, used for 
heavy, medium, and light oil and there are no marks on 
them because they are in the order of the grade of oil and 
I do not need to have them marked. They are each 65 
gallon tanks and there are no other oil tanks and the gas 
tanks are on the outside of the building. 

I deny that I charged 30c per quart for any oil which 
I sold at that station on July 27th 1925, or at any other 
time. 

VICTOR V. EARP. 

Subscribed and sworn to before me this 25 day of August, 
1925. 

f SEAL. ] BARNEY ROBINS, 

Notary Public , D . C. 


35 District of Columbia, ss: 

T, John R. Strobel, being first duly sworn on oath depose 
and say that on July 27, 1925 about 11:50 a. m. I was in 
charge of the gas filling station of the Penn Oil Company at 



I 

I 

I 
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21st & M St., N. W., Washington, D. C. Occasionally I had 
a helper; do not remember whether I had one at that time. 
I deny that I ever sold oil at that station to aijiv person or 
persons representing or professing it to he Mobiloil, but 
whenever a customer asked for Mobiloil I told! him that we 
did not handle that kind but sell only Penn oil, and our price 
is 20< i per quart and Mobiloil sells for 30^. 

I further deny that I ever charged or received 30c 4 per 
quart for any sale of oil at that station; our uniform price 
charged by the company, collected at the station, and re¬ 
mitted to the company is 20c 4 per quart. 

I am employed on a salary basis and receive no com¬ 
mission on sales. Mv instructions from the general man- 
agement of the Penn Oil Company have ahvays been to 
sell our own brands on their own merits and nbt to attempt 
otherwise. 

J. R. STROBEL. 

i 

Subscribed and sworn to before me this 25 ddy of August, 
1925. i 

[seal.] barney robins, 

Notary Public, D. C. 

] 

36 District of Columbia, .9.9; 


I, Paul B. Blocher, being first duly sworn bn oath state 
that I am superintendent of service stations! of the Penn 
Oil Company and held said office in July, 1925, during which 
time I have always been in continuous daily touch with 
each of our service stations, practically about fifty through¬ 
out the District of Columbia, and I know we d|o not sell any 
automobile oil for more than eighty cents per gallon, or 


twenty cents per quart, and we do not sell or Represent our¬ 
selves as selling Mobiloil, and have never do|ne so, but all 
of our service station men are instructed when appointed 
and during their service not to misrepresent ajny of our oils 
or other products. 

Mr. E. W. Lowe, who was in charge of our service sta¬ 
tion at 2698 Q Street, N. W., is now on his vacation some¬ 
where in the woods of Virginia where he is camping, having 
left Washington August 16, 1925, and is not! due back for 
two weeks more. Since the filing of the above feuit I have en¬ 
deavored to locate him for the purpose of having him return 


i 

i 
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to this city in connection with above case but I have been 
unable to reach him. 

PAUL B. BLOCIIER. 


Subscribed and sworn to before me this 25 dav of August, 
1925. 

[seal.] BARNEY ROBINS, 

Notary Public, D. C. 


57 District of Columbia, ss: 

I, William M. Monroe, being first duly sworn on oath 
depose and say that I am in charge of the filling station of 
the Penn Oil Company at Wisconsin Avenue and Massa¬ 
chusetts Avenue, northwest, and was in charge of that sta¬ 
tion on July 27, 1925 at 12:50 p. m. and have been in the 
employ of the Penn Oil Company for nearly two years. 

1 have never sold anv motor oil at the Penn Filling Sta- 
tion except its own motor oil and have never sold any Mobil- 
oil and have never represented to anyone that we had for 
sale Mobiloil and on anv occasion when I would be asked 
to serve Mobiloil, or any other product that we did not sell, 
T explained to the customer that we did not keep that 
product and have never sold any oil for the Penn Oil 
Company representing it to be Mobiloil, or any other com¬ 
pany's product. 

I also aver that I have never charged or received 25^ 
for a quart of oil, as the price at which the Penn Oil Com¬ 
pany sells all of its oil is 20c a quart and that is the amount 
which I collect and remit to the company. 

The instructions from my employer, the Penn Oil Com¬ 
pany, have always been to sell our own gasoline and oils 
on our own merits and not to represent them as the gas or 
oil of any other concerns and I have never violated these 
instructions and have no one else employed by the Penn 
Oil Company at this station with me, and had no one else 
employed by the Penn Oil Company at this station on July 
27, 1925. 

WILLIAM M. MONROE. 

Subscribed and sworn to before me this 24 day of August, 
1925. 

[seal.] 


BARNEY ROBINS, 
Notary Public, D. C. 
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38 • District of Columbia, ss : i 

j 

T, Charles C. McCoy, being first duly sworji on oath 
state that from July 18 to August 1, 1925, 1 was 1 in charge 
of the Penn Oil station at 2824 Sherman Avenue, North¬ 
west. I am no longer in the employ of the Pehn Oil Co., 
since August 1,1925. I deny that on July 27,1925 or at any 
other time I ever sold Penn Oil representing or Iprofessing 
it to be Mobiloil and I never charged thirty cents per quart 
for Penn Oil. If a customer asked for Mobiloil 1 told him 
that we did not serve it except occasionally fori some cus¬ 
tomers I would get a gallon of .Mobiloil at thq Standard 
Station in the neighborhood and serve it to them as a mat¬ 
ter of convenience, charging the regular price) of thirty 
cents per quart. I had a helper who was a cblored boy 
named Rastus. 

CHARLES C. McCOY. 

i 

Subscribed and sworn to before me this 25th day of 
August, 1925. 

[seal.] BARNEY ROBINS, 

Notary Public, D. C. 

39 District of Columbia, ss : 

I, W. H. Thompson, being first duly sworn onj oath state 
that on July 27, 1925, at 2:50 p. m. I was in charge of the 
filling station of the Penn Oil Company at 2027-l4th Street, 
N. W., Washington, D. C., and was located at $aid station 
for about one year, my hours being from 6 a. ml. to 6 p. m. 
I had a helper by the name of Morris. I deny that on that 
day, or any other day, any customer asked fori a quart of 
Mobiloil A and was given Penn Oil. 

Our station is right next to an automobile supply store 
conducted by Brown & Sperling and if an}" <j)f our cus¬ 
tomers ask for any brand of article that we d}d not have 
we obtained it from Brown & Sperling if they jhad it, and 
they did have Mobiloil as well as Veedol oil. I j never used 
any container for Penn Oil that was a Mobiloil can and 
never had a Mobiloil can in use at that filling station. I 
never sold and delivered to any person on that day or at 
any time any oil which I professed and represjented to be 
Moliloil and which was Penn oil. 

Penn oil sells for 20^ per quart and Brown j& Sperling 
charge 30f per quart for Mobiloil and Veedol oil. I have 


i 
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been with the Penn Oil Company nearly three years at 
various tilling: stations conducted by that company and 
they alwaysisell the Penn products on their own merits and 
never misrepresent the Penn gas and oil as the gas or 
oil of anv other companv. 

W. H. THOMPSON. 

Subscribed and sworn to before me this 25 day of Au¬ 
gust, 1925. 

[seal.] ’ BARNEY ROBINS, 

Notary Public, D. C. 


(Here follow pages 40, 41, 42, 43, 43V 2 , 44, 45, 4G, 47, 48, 49, 

50, 51, 52, 53, 54, 55, 56, 56M>.) 

57 Order Denying Injunction and Discharging Rule. 

Filed Aug. 26, 1925. 

Tide cause coming on to be heard upon the bill of com¬ 
plaint and affidavits and answer of defendant to the bill 
and rule to show cause and affidavits and exhibits filed in 
support of said answer, thereupon after argument by coun¬ 
sel for the respective parties, it is by the Court this 26th 
day of August, 1925, adjudged, ordered and decreed that 
said rule for a temporary injunction be and the same is 
hereby denied and said rule discharged. 

Bv the Court: 

WALTER I. McCOY, 

Chief Justice. 

58 Motion for Leave to Amend Bill of Complaint. 

Filed Aug. 28, 1925. 

Now conies the plaintiff, Vacuum Oil Company, a cor¬ 
poration, and moves the court for leave to amend its bill 
of complaint as follows: 

1. By inserting after the word “Mobiloil” last line of 
paragraph thirteen (13) of the bill of complain, the fol¬ 
lowing words: 

o 

“and that said oil was oil which had been previously used 
in an internal combustion engine, such oils being commonly 
known as crank case drainings.” 
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Crank-Case Drainings Sold as High G 


City’s Toast to Join 


Moose m Huge Frolic 


I 


Action Follows Investigation 
by Better Business Bureau 
and Opens Wide Fight 


HEARING NEXT WEDNESDAY 


Analysis Revealed Substitution 
by Penn Concern, Plea for 
Court Interference States 


Seeking to prevent saleof 
alleged inferior substitutes , as 
nationally-known automobile oils, 
the VacUum Oil Company, of New 
York, yesterday filed suit for an 
injunction in District Supreme 
Court against the Penn Oil Com¬ 
pany, of Rosslyn, Va. . 

, The Penn concern maintains* * fill¬ 
ing stations here. The suit is 
-paid- to result from a;xy investiga¬ 
tion made by the . Vacuum com¬ 
pany in conjunction with the Na¬ 
tional Better lousiness Bureau. 

PART OF CAMPAIGN 

According to officials of the 
ibureau, the suit is am initial 
vstep in a national campaign to stop 
mulcting of motorists through* sale 
of inferior oils under the name of 
end for the price of products oi 
the Vacv um company. 

; The firsts su e was filed here be¬ 
cause' of the great, number of tour¬ 
ists who pass through the city. 
Theyare said to be the special 
prey" of dealers in;the inferior oils. 

phlef Justice ’’ McCoy ordered a 
hearing * on the * injunction petition 
h August 26. 

| ' .Affidavits accompanying the peti- 

\ tion. allege substitutes were', sold 
r i at dine Penn filling stations to 
* investigators for the Better Busi¬ 
ness Bureau and the Vacuum con¬ 
cern. 

The _ investigation is said to have 
been made in an especially equippaU. 
touring car which .retained the cy¬ 
linder oil in a concealed container. 
In* all instanced the investigators 
asked to buy “Mobifoil," one of the 

-higher priced of cylinder oils._ 

The oil - which they actually old 
buy was sealed and sent to 
chemists ,in Baltimore for analysis. 
A statement issued by the Better 
Business Ruredu,. commenting on 
the findings of the chenjists, says; 

“Our investigation fn Washing¬ 
ton,. in conjunction, with the 
Vacuum Oil Company, revealed 
some flagrant cases. Oil Chem¬ 
ists report that two of the sam¬ 
ples /v^e secured a* high-grade oil 
were* actually, crank; case, drain¬ 
ings, which had' been. imperfectlv 
reclaimed. * . r ... 

“Our investigation revealed nu¬ 
merous cases where motorists 



Miss Washington becomes a 
Moose today for an hour. 

This afternoon at 1:30 o’clock 

Miss Abble Virginia Eagan, 'recently 
chosen to represent the Capital in 
the National Beauty Tournament 


in Atlantic City September 8 to 12, 
Inclusive, will step into her official 
new Willys-Knight sedan, bedecked 

with ribbons and furnished by the 
Justice Motor Comprufy, ’ and ride 
through Potomac Park, across the 


iMp- < ; 




MISS FREDERICK (TOP), AND MISS CUMBERLAND, 
tufa Maryland entries th the National Beauty Tourna¬ 
ment which is to be.helaat Atlantic City, September 
8, 9, 10, 11 and t2. Miss Alfbte Virginia Eagan, 
employe of the JBureau of Engraving and Printin 


Highway Bridge, to step out again 
at Arlington Beach Park*. 

Waiting.for her will be* a large 
delegation of Moose officials, and 
the -JEort Myer Cavalry Band*, 
which will play selection! com¬ 
posed in her honor. 

ARMY BAND/TO PLAY. 

Ten thousand Moose from Vir¬ 
ginia. Maryland and the District of 
Columbia will take • part in jhe 
mammoth convention. Families and 
friends of the visitors, will bring 
the total to 60,000. 

The feature of the afternoon will 
be an old-fashioned barbecue, at 
which more than a ton of beef, 
lamb, veal and pork w|U be sacri¬ 
ficed. Two great pits have been 
dug in the sandy beach by the 
river, and, at 3 o’clock in the af¬ 
ternoon, fires will be started in 
each, the carcasses, suspended over 
them and the roasting begun. 

• Miss Washington will give a few 
moments to each event of the day. 
In the jafternoon, shortly after ar¬ 
riving, she wilt witness the judg¬ 
ing of a “Large Family Contest,” 
In which a prize will be awarded 
to the largest family present. Re 
pot*ts from Virginia yesterday oft 
ernoon told of two families neat 

I Alexandria, each of,16-' children 
which would attend en mass. 

GIRLS TO DIVE. 

| First contest of’ the day will b€ 
at 10:30 o'clock, when diving girls 
will compete for a . bathing suit 
Second prize will be ‘ a bathing 
cap. A half hour later a men's 
diving contest will be, • held • with a 































































































































































they thought wa« hlgh-grado oil, 
which probably did not cost the 
dealer moro than from 13 to 20 
dents a gallon." 


rinhtng rod the second. 


8KK8 WIG PBRIIi 

The bureau gave a national as* 
pact to the suit by saying: 

"With more than 17,000,000 motor 
yehiclea in operation in the United 
States* today, the substitution evil 
has grown to tremendous propor¬ 
tions. , The substitution of: lubri¬ 
cating oils is not. only serious 
from*'* the standpoint of the hun¬ 
dreds of thousands of dollars that 
are lAuIcted from the motoring 
tmblio annually, but from the invi¬ 
sible damage wrought to cars as 
the result of Inferior and improper - 
lubrication." 


Jury Frees Mary Clements at 
Sobbed Story of Attack 
by Policemen 


Glass Bottoms Urged 
For Tanks by Roberts 

Passage of a law requiring gaso¬ 
line tanks 'at public filling stations 
to have glass bottoms • will be 
urged when Congress convenes, by 
George.. M. Roberts, superintendent 
of . weight* and. measures, he said 
yesterday. 

CommehUng. qn reports b»» 'the 
Better Business Bureau .. ju Dis¬ 
trict motorists are being cheated 
by unscrupulous dealers, who shut 
off their tanks before full measure 
hae been given, Roberts said: 

"Dishoneaty in tlie* use of tVie * 
present type of gasoline pumps 
atid tamks at many filling sta¬ 
tion* is too easy.” 


Lake Washes Up Body 
Of Drowned Professor 


- Mary E. Clements, No. 1722 New¬ 
ton street northwest, was exon¬ 
erated vesterday by a jury before 
Judge Hitt in Police* Court on a 
charge, of driving while intoxicated. 

Several police officers, called by 
the prosecution, testified that on 
June 29 the pretty young woman 
was intoxicated while driving an 
automobile and that sha useli pro¬ 
fane language and resisted arrest. 

The girl showed conclusively that 
she lmd not touched a drink of 
liquor. She said she had gone to 
the house of a man friend whe* 
she was* arrested and charged. 

On the stand, the girl sobbed 
out a story of being * attacked by 
the officers when they arrested 
her. She said that one policeman 
struck her in the mouth several 
times and as a result she was sent to 
Gallinger Hospital for treatment. 


MICHIGAN CITY, Ind., Aug. 21. 
•nThp body of David Hill,, instruc¬ 
tor in\ a' college In Chicago, was 
washed ashore on Lake Michigan 
tqday. 

Be' was drowned August 12 off 
^ayerly Beach, west of here. HJs 
canoe was found a week ago. 
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ANNOUNCEMENT 


The NATIONAL CASH 
REGISTER COMPANY 


Wishes to Announce the Location 
of Its New Headquarters at 


816 Thirteenth Street N.W. 


Between H and 1 Streets 


Phone Main 1377 


To better serve the nferchants of Washington and 
vicinity and properly take care of increasing business 


M. H. RITTENHOUSE, 

SALES AGENT. 


This is the ONLY National Cash Register Office 

in This City 
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Mobile Oils 
All Grades 


Official A. A. A. 
Filling Station 


TO THE MOTORINt 
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We maintain a first class fillinj 
the best grades of merchandise. 


QUICK SERVICE CAR V 
AMPLE AIR LINES SIMOri 
OIL DRAINING GREA/ 
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We Give You What You 


GEORGIA AVE. FILLINI 


5013 Ga. Ave. N. W. 


Col. 2861 


Authorized Goodyear 
Service Station 
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Milk Producers Consider Ask¬ 
ing Probe o. Bureau 
Chief’s Dismissal 


I 


Secretary of Agriculture Jardine 
yesterday declined to comment on 
the statement of John D. Miller, 
president of the National Co-opera¬ 
tive Milk Producers’ Federation, in 
Now York, that his organization 
may ask Congress to investigate 
dismissal of Doctor Henry C. Tay¬ 
lor, as chief of the bureau of agri¬ 
cultural economics. 

• From his siak bed at Walter Reed 
Hospital* Jardine said that ho hat} 
nothing to add to his previous an¬ 
nouncement the service of Doctor 
Tayor had been terminated. 


NEW YORK, Aug. 21.—John D. 
Miller, president • of National ’ Co¬ 
operative Milk Producers’ Federa- 




operatiVe Milk Producers’ Federa¬ 
tion, at his office, No. 120 West 
Forty-second street, today Issued 
the following statement: 

“We note that the morning 
papers state that Doctor Henry 
C. Taylor, chief of the Bureau 
of Agricultural Economics, has 
been summarily removed from 
his office because of his support 
of .the Dickinson bill last winter.” 

FEELS GRAVE CONCERN 

* "We view this action with 
grave concern. Last winter there 
were' two co-operative marketing 
bills pending in Congress. One 
was knpwn as the Commission, 
bill, -being supported by the chair¬ 
man of the President's Agricul¬ 
tural Commission. The other bill 
was known as the Dickinson bill.” 

“The , commission bill wasr op¬ 
posed by substantially all of the 
cooperative marketing associa¬ 
tions of the country. The Dick¬ 
inson bill was supported by many 
cooperative’ associations." It was 
passed by . the Lower House just 
before the last? Congress ad¬ 
journed, but died in the Senate 
for want of time.’* 

“The struggle in Congress was 
strenuous. * Attaches of the De¬ 
partment of Commerce .were 
known to openly favor the com¬ 
mission bill. Attaches of the De¬ 
partment of Agriculture, includ¬ 
ing Doctor Taylor, were known 
lo believe that if any legislation 
on the subject was to be had, the 
Dickinson bill was far the beat. 

$ 350,009 REPRESENTED- 

“We will make on investigation 
to Ascertain the facts, and If it 
be found that public servants 
_ who supported the commission 
bill are continued in office and 
that Doctor Taylor has been re- , 
moved because he favored 'the 
Dickinson bill, then it may well 
be tlmt cooperative associations 
will request a Congressional in- 

* vestigation of the matter.’ 

* The • home office of the federa- 
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Quiet Expedition to Rockville 
Finds Church thronged 
With Surprise Guests 


Newport Court Assesses So¬ 
cial Leader Maximum in 
three Auto Cases 


A pretty romance that culminated 
in what was intended to be a se¬ 
cret marriage brought a thrill or" 
surprise - to friends of vivacious 
Miss -Edna Mae Rothwell. t*f No. 
2341 Eighteenth street, and Aubrey 
King Foster, handsome -young em¬ 
ploye of a local drug store. 

The leak was caused by a little 
brother of the eigl^eenyear-old 
bride, who learned that oh Wednes¬ 
day eVrenlng the young couple wer.c 
going* to slip quietly off to Rock¬ 
ville and marry. He told a friend. 
* When the bridal party arrived 
at the Christian Church, Rockville, 
a large group- of .friends were 
waiting. Undaunted, the young 
couple, aided by the Reverend 
Goode, became Mr. and Mrs. Au¬ 
brey King Foster. 

When the newspapers yesterday 
printed a list of Rockville mar- 
I’iages, the pretty young bride, 
with sparkling brown eyes,, and 
the handsome young groom, told 
of their experience. Said the bride: 

“We had wished to have a 
quiet wadding. Bufir little brother 
. told, and then some Triends spread 
the news. Imagine our . surprise 
when we re*ached thq church.’’ 

In the bridal party that motored 
to Rockville • were Mrs, Louise Co- 
chel, sister of the bride; Arthur 
Cochel, orother-in-law of the bride; 
and Mr. and Mrs. Lyman Schooley, 
her cousins. Mrs. Foster is the 
daughter of Mr., and Mrs. Edwin 
S. Rothwell. Mr. Foster is the son 
of Thomas L. Foster, of Lynch¬ 
burg, Va. 


v ‘ NEWPORT, R. I., Aug. 21.— 
George Drexol Biddle, son of Mr. 
and Mrs. Ci'aig Biddle, sQcially 
prominent in' New York, Philadel¬ 
phia and this city, paid '$608 in 
fines /In the. First District court 
here today 

Blddld pleaded, guilty to three 
complaints brought at the time of 
bis arrest on June 9 following an 
automobile crash. He was charged 
with driving an automobile while 
Intoxicated, reckleifa dpern.loh;.* and 


operating a car without a “cense. 
Maximum .fines were Imposed , Ju 


each. case. 

v TwO; damage Suits are pending. 
Miss Mary Collenln, of Pawtucket 
lias brought suit for $10,000/. Mer¬ 
ton A, Weaver of' this qity is 
seeking $5,000 damages. * 

At midnight on June 3, thA car 
that Biddle was driving crashed 
Into a Ford, containing Miss Collenln 
and Mr. Weaver. The. Ford cap* 
sized. Both . occupants were In¬ 
jured and removed to the hospital. 
Biddle appeared in court alone. He 
paid the fines and returned. Im¬ 
mediately to Philadelphia. 


Matricide, 14, Unworried 
, After Shooting Hearing: 

’ #AYKTTEV|tLB, W. Va., Auk. 


r V * *n*TF* / ■ BABY DIES OF NOSEBLEED 

MRS. AUBREY K. FOSTER, ror<- PUTT Anvr duta <>,, m. „ 

, u . rJ .. ff PHILADELPHIA, Aug. 211. — The 

m«Wy Edna Mae Rothwell, five-month-old baby of Mr. and Mrs. 

No. 2341 £ignte«nfn . street, Joseph Guerrera died in St, Agnes’ 

who was secretly marrisd ye#- Hospital, after being found bleeding 

ter day* at Rockville . from the nose in ijs bed. 


21..—When arraigned before Magis¬ 
trate Statons today, Tracey West¬ 
moreland, fpurteeen, of Glen Jean, 
held on a charge of shooting his 
/mother to death, waived prellih- 
]inary hearing and was bound over 
to wait action of ■ the grand Jury 
next month. 

After the hearing he said: 

“I’m not much worried. I don’t 
think the grand jury I will 'Indict 
me. It was an accident.' I thl/ik 
they will send me to a reform 
school, if they do anything.” 






WE WARN YOU 


Prices Will Advance At HERALD 


HARBOR In The Near Future 
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NEED 


To start on the road to big profits at 


HERALD 



On-the-Severn 


The beautiful summer colony where hundreds of 
your friends and neighbors have already purchased 
lots and a large number are actually living in their sum¬ 
mer homes on the property. Herald Harbor, while only 
a little over a year old, has had a growth that nas been 
phenomenal. Every Lot is a beauty spot. 

MAKE MONEY 

By investing in proprtey that has for the past twelve months had a 
continual increase in value that has been phenomenal. 

Many lot purchasers of a year ago have made profits greater than 
200% on their money Values are still increasing and that necessitates 
price advances. 


TRAINS- 


Leave W.» B. <k A. Station each day at 11 
A. M. and 2 P. M., except Sundays and holi¬ 
days. $1.00 a round trip if tickets .are pur¬ 
chased at Herald Harbor office, 1321 New 
York Ave. N. W. Regular excursion trains 
will runr Sundav at usual time—9 and 11 A.M. 

Trains met at station by a de luxe bus. 


Come Out Sunday! 

Herald Harbor 

INC. 

1321 N. Y* Ave. N. W. 

Main 2621. 



Immediate 

Action 

Advised 


MAIL TODAY. 


Wilson L. Baker, Jr., General Manager 
Herald Harbor, Inc., 

1321 New York Ave. X. W. 

Dear Sir: 

Please send me further information con-» 
cerning Herald Harbor. 

NAME. 


ADDRESS 


r =-^-dStSL 


>any, Appellant, 
>rapany 


40 
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the Washington daily news 


Friday, Avgust 21 



D.C 

— 

Used Oil 
as of Best 
Quality 

Drive on “Substitute EviP at 

Filling Statons Launched by 
Better Business Bureau 


UTOISTS CHEATED 


FLAGRANT CAS€S BARED 

i 

Stricter Regulation of Gasoline 
Pumps Also Demanded by 
District Government 

District motorists are being cheat¬ 
ed by unscrupulous gas and oil deal' 
ers, it was revealed simultaneously 
today by the the Better Business Bu¬ 
reau and the District government. 

The Better Business Bureau today 
launched a campaign against the 
“substitute evil **—that is, the .prac¬ 
tice by gas filling stations of selling 
motorists an inferior quality of oil 
when a superior quality is asked and 
paid for. Investigation by the bu¬ 
reau has shown most flagrant eases 
of cheating. 


OS chemists* analyses revealed 
that two samples bought as high- 
grade oil w e re actually crank case 
draftings, imperfectly reclaimed. 

“Our investigations reveal numer- 


eases where motorists have paid 
$1.20 a gallon forwhat they thought 
was high-grade off. It probably did 
not cost the dealer more than 13 to 
29 cents a gallon,* the bureau re¬ 
ports. 

“in the case of crank-case drain¬ 
ings, of course, the cost to the deal¬ 
ers was. nothing." 

Dishonesty in the use of “vis¬ 
ible** gasoline pumps at filling is 
too easy** with some types of 
pump. Superintendent of Weights 
and Measures Roberts charged in 
a demand for stricter regulation of 
mueh pumps. 

Cheating Made Possible 
It is possible with one style of 


j. 


' 4 - 

te/t t 


much/ to protect the honest dealers 
from the unscrupulous practices of 
a few, ps to protect the public. 

“With more than 17,000,000 motor 
vehicles operating in the country 
today, the substitution evil has 
grown to tremendous proportions,” 
bureau officials said today. 

The bureau asks motorists to re¬ 
port to them any cases in which 
they suspect they have been sold 
any oil inferior to the grade asked 
and paid for. 

Injunction Is Asked 
Against Oil Firm 

The Vacuum Oil Co. of Ney York 
today sought an injunction in Dis¬ 
trict Supreme Court to prevent the 
Penn Oil Co. of Washington from 
the alleged practice of selling sub¬ 
stitute oils when customers ask spe¬ 
cifically for Vacuum Co. 'products. 

Food Dealers Fined 
in Health Drive 

Four Found to Have Operated 
Insanitary Stores Pajr the 
Penalty 

Judge George H. ^factional d. of 
Police Court, today fined “four food 
dealers for violating the District 
health .regulations. • 

They were brought in as part of 
Health Officer Fowler’s drive against 
insanitary food stores, and charged 
with failing to l^eep floors, meat 
blocks* and Utensils celan and failing 
to provide protection against flies. 

The men fined ami the amounts 
of the fines are: 

Raymond Deaner, 507 H-st ne, $5; 
Samuel Frielander, 654 lOth-st ne, 
$10; Henry Fufraasky, 1300 H-st ne, 
$10; Peter Neakas, 603 B-st nw, $o. 

Woman Autoist Not 
Drunk, Is Decision 

Cries in Court When Prosecutor 
Makes Argument Against 
Her 


Griffs Open Series 
With Cobbmen 

.(Continued from Page 1) 

Goslin. Judge was hit in the head 
by a pitched ball, and knocked un¬ 
conscious. - Judge was revived after 
a few minutes and led to the bench. 
McNeely ran for him. Blnege 
grounded to Blue, McNeely going to 
second. Tavener threw out Peck 
from deep short. 

DETROIT—J. Harris went to first. 
Rice shifted to right field and Mc¬ 
Neely went to center. Peek threw 
out Blue. Bluege went to the stands 
for Jones* foul fly. Bassler doubled 
along right field line. Whitehall 
grounded to S. Harris. One hit. 

THIRD INNING 

WASHINGTON—Ruel singled to 
left center. Coveleskie sacrificed, 
Whitehall to Blue. Rice flied to Heil- 
mann in deep right and Ruel took 
third.’ S. Harris walked. WhitehiU 
walked J. Harris, filling the bases. 
Goslin struck out. One hit. 

DETROIT—Tavener popped to S. 
Harris. Burite'flied to Rice. Wingo 
walked. Wingo died stealing, Ruel 
to S. Harris. 

FOURTH 'INNING 

WASHINGTON — McNeely was 
called out on strikes. Bluege flied 
to Fother^ilL Peck walked. Peck 
died stealing, Bassler to Burke. 

DETROIT — Bluege threw out 
Fothergill. Heilman singled to cen¬ 
ter. Blix fl.ed to Rice. Heilman 
was caught off first and run down, 
Covey to J. Harris to Peck to J. 
Harris. .One hit. 

FIFTH INNING 

WASHINGTON—Ruel singled to 
deep short. Ruel was caught off 
first, Bassler to Blue. Covey singled 
to center. Blue went to the stand 
for Rice’s foul. S. Harris forced 
Covey, Jones to Burke. Two hits. 

DETROIT—Coleveskie threw out 
Jones, Bassler fouled to RueL 
Whitehall singled to center. Tavener 
flied to Goslin. One hit 

: 

New Air Mail Plan 


Would Include D. C. 



Following are the 24 new dry 
chiefs who take office ir their dis¬ 
tricts Sept 1 

DISTRICT No. I—(Maine. Now Hamp¬ 
shire. Vermont. Massachusetts. Rhode Island; 
headquarters. Boston—R. 5. SAMM3 (act- 

iur). 

No. .5— (Southern and eastern district* 
of Near York and Connecticut: headquar¬ 
ters. New York)—J. A. FOSTER (actmg). 

No. S—(Western and northern districts 
of New York: heathmarter*. Buffalo)—R. Q 
MERRICK <actio*). 

No. 4—(Western and middle districts o( 
Pennsylvania: headquarters. Pittsburgh) — 
FREDERICK BAIRD. 

No. 5— <Eastern district of Pen nsylvania: 
headquarter*. Philadelphia)—WILLIAM G. 
MURDOCK. 

No. C— (Maryland. District of Columlaa. 
Delaware; headquarters. Baltimore)—ED¬ 
MUND BUDN1TZ. 

No. 7— (Virginia and West Vircinia: head¬ 
quarters. Roanoke)— R. A. FULWILRR. 

No. S—( Ge orgia. South Carolina and 
North Carolina; headquarters. Charlotte) — 
B, C. SHARPR. 

No. 9 —<Flood*: headquarters. Tampa) — 
HALSEY DUNWEEDY. 

No. 1C— (Louisans. Mississippi. Alabama. 
Arkansas; headquarters. New Orleans)—O. 

D. JACKSON. 

No. 11—(Kentucky and Tennessee: head- 
quartern. LoutttviUe)—SAM COLLINS. 

No. I 4 !—(Ohio and Michigan; headquar¬ 
ters. Columbus)— E. L. PORTERFIELD. 

No. 13—(IIMnois. except southern coun¬ 
ties of eastern - Judicial district: Indiana: 
eastern Judicial district of Wisconsin^ head¬ 
quarters. Chicago)—B. E. EWINO. (acting). 

No. 14—(Missouri: wuuthem counties of 
eastern district of IOmots and Kansas: head¬ 
quarters. St. Lonis)—W. D. MOSS (acting). 

Ho. 15—(Minnesota. North Dakota and 
western district of. Wisconsin: hindquarters. 
St Paul)—A. C. TOWNSEND (acting). 

No. Iff—(Nebraska. Iowa and South Da¬ 
kota: headquarters. Omaha)—A. W. Mc- 
CAMPBELL. 

No. 17—(Texas and Oklahoma: headquar¬ 
ters. Ft. Worth)—HERBERT H. WHITE. 

No. 18—(Colorado. Utah and New Mcx- 
i<-o: headquarters. Denver) —JOHN F. 

VIVIAN. 

No. 10—(Montana, Idaho and Wyoming: 
headquarters. Helena) —ELIAS MARSTERS. 

No. SO—(Washington and Oregon: Alas 
ka: headquarters. Seattle)—ROY C. LYLE. 

No. SI—(Northern California and Ne¬ 
vada: headquarter*. San Franeisco)—E. C. 
YKLLOWLY (present chief of prohibition 
agents). l 

No. S3—(Southern California and Ari¬ 
sen*: headquarters. Los Aagctes)—ROBERT 

E. FRITH. 

No. 33—(Hawaii: headquarters. Hono¬ 
lulu)—*. C. F. CRABBB (acting). 

No. 34—(Porto Rico: headquarters. San 
Juan)—A. J. HANLON. 


Budnitz Heads Dry 
Force for District 

(Continued from Page 1) 

———-j-—— 

i 

and negotiations with foreign gov¬ 
ernments to make smuggling move 
difficult. 

TherCoast Guard will “form the 
first line mi our sea fronts** and take 
the responsibility for preventing op¬ 
erations along the shore. 

Distilleries and breweries which 
are found to be sources of bootleg 
trade “will be proceeded against ^a 
nuisances, and dosed.** 

Close co-operation with the Justice 
Department will be maintained under 
legal guidance toward ^ arrest and 
punishment of major violators and 
special attention Will be directed to 
clearing court dockets* 

A campaign of education will be 
undertaken to prove to aB citizens 
that bootleg liquor is injurious to 
health and detrimental tvpublic wel¬ 
fare, in an effort to cut down the 
liquor market. 

Budnitz, the neW director for foe 
region in which the District is in¬ 
cluded, is a Baltimore attorney. He 
has been prominent in Maryland 
prohibition work and served under 
Luckett, the replaced director. Bud¬ 
nitz, who* is SO, lives in Mt. Wash¬ 
ington, Md. . 

I 

Basket of Tinder Found 
in Church Fire 

i 

Janitor Is Held, Pending Police 
Probe of Cause of Blaze 

A basket of tinder, discovered by 
firemen answering an alarm last 
night in the Mt. Pleasant M. E. 
Church, 16th and Lamoirt streets nw, 
led to the arrest of Fred Lee, col¬ 
ored, 18, janitor of the church. No 
charge lias been placed against him. 

Firemen believe foe basket was 
filled with the tinder and ignited* 
Only slight damage was done. 
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into an overhand glass tank before 
being: drained down, Roberts says, 
for dealers to withhold one quart 
oat of every five gallons sold. 

The glass tank does not show tho 
whole five gallons, Roberts said, so 
that when the level nears the bottom 
when being drained, it is possible to 
shut it off unseen by the consumer. 

Roberts will ask the Commission* 
ere to Ynikc a regulation compelling 
these glass tanks to have fiat bot¬ 
toms revealing the entire contents. 

"Consumption of gas is such a 
tr emen d ous item,” Roberts pointed 
out, "that the slightest short meas- 
t ite by even a few dealers means an 
annual toss to motorists running 
into thousands of dollars.” 

Campaign to Be Extended 

The Better Business Bureau’s cam¬ 
paign against the "substitution” 
evil will bo extended all over the 
country, and several .suits are to re¬ 
sult here. 

Tho majority of local oil dealers 
are honest, the bureau says, ahd 
points out that its campaign is as 


Capital 

One Minion Dollars 

CONTINENTAL TRUST CO. 

14th and H St reets 

l PERPETUAL I 

| BUILDING I 

1 icearji.TjAiJe 

-I Vo sh(are« maturing h 45 or I 

S3 months. It 1 

Pays 4 Per Cent 

j ©n shares withdrawn before I 
ji maturing gj 

Assets Over p 

ij $10,000,000 

0 Surplus $950,000 

Cor. 11th & E Sts. N. W. 

JAX0 MKXY....maUeaft 8 

JOSHUA V. Cm,.. uflMntey 8 


A jury in Police Court today ac¬ 
quitted Mary E. Clements, 1722 New- 
ton-st nw, on a charge of driving 
an auto while drunk. She was ar¬ 
rested by Policemen Knapp and Rice 
of Second Precinct at Fourth and K 

streets nw, June 29. 

Miss Clements accused the officers 
of slapping her every time she 
opened her mbuth at the precinct 
station. They denied this, and in | 
turn accused her of using language ] 
unfit for repetition. j 

Nlk< Clements ' cried while the 
prosecuting attorney made his argu¬ 
ment to the jury. 

Record Earthquake Shock. 
Near Berkeley, Calif. 

University Seismograph Shows a 
Quake 2$8 Miles Away 

By United rr«a 

BERKELEY Calif. — An earth¬ 
quake shock estimated to be within 
208 iqiles of this city was recorded 
fey the University of California’s 

seismograph ^today. 

The exact location, of the quake 
has not been ascertained. It was 
not serious. 

The seismograpjric records showc-u 
the quake to have taken place be¬ 
tween 3:15 and 3:23 a. m. 

Says ‘Corespondent’ Was 
Really Wife No. 2 

Echols Replies to Suit of Wife No, 

preme Court by saying at the time 
of the alleged intimacy between hijp- 
self and a corespondent he was act¬ 
ually married to the latter. 

He had received an absolute di¬ 
vorce from the first Mrs. Echols is 
the Rockville Court, he says. 

McCormack Buys Home in 
Ireland; to Quit at 50 

LONDON—John McCormick has 
bought a beautiful home in pictur¬ 
esque Curragh of Kildare, Ireland. 

The Irish tenor plans to retire to 
this estaia when he is 50—that is, 
in about niny years. 


Mooney Refuses to Join Move, 
Saying Business Does Not 
.Warrant it 

A proposed new air mail service 
from New York to Miami, Fla., 
would include Washington, a peti¬ 
tion of postmasters, asking for the. 
service, revealed today. 

The petition is being considered 
by the Post Office Department. 

Altho Washington .is included. 
Postmaster William Mooney did not 
sign the petition. 

*T do not believe the Washington 
postoffice has sufficient business to 
the south to justify the service 
here,”. he said. 

The proposed route would touch 
Philadelphia, Baltimore, Washington, 
Richmond, Norfolk, Wilmington, N. 
C., Charleston,, Savannah, Bruns¬ 
wick. Ga., Jacksonville, Daytona and 
West Palm Beach, besides the two 
terminals. 

Boy Predicts Own Death 

PITTSBURGH—"I am going to 
die.” William Bratfiey, 8, mid 
following an operation for fractured 
skull. - A few moments later he 
died. 

COMING EVENTS I 

—i i^. ■■ > ■ i ■ i ■ mi* 

WILLIAM B. CUSHING AUXIL¬ 
IARY, SONS OF VETERANS, U. 
S. A., will meet at S tonight at 
Pythian Temple, 1012 9th-st. 

V * * 

* * * y- 

Members of the Franciscan Order 
will pronounce their final vows at 
high mass at the Franciscan Mon¬ 
astery at 9 a. m. tomorrow. 

<* * * 

ESTHER REBECKAH LODGE, 
No. 20, I. O. O. F., wil^ hold af lawn 
party and dance tomorrow night at 
Odd Fellows* Temple, HyattoviDe, 
Md. 

* * • 

. The WRITERS' LEAGUE meets 
at 8 tonight at Mt. Pleasant li¬ 
brary. 

• • *> 

The Knights of Columbus and the 
Elks Clown Band will attend the St. 
Francis Xavier Church fair tonight. 



Today and Saturday. 

The "Candy Treat” for this week is an exceptionally good one. 
He re i t is—& pound of Mammy Lou Bon-Bons and a pound of 
Mammy Lou Cocoanut Royal? (a regular 98c| value), both 

“BE SURE TO GET A TREATr 


c C le if: A 


Cou /: 




% 



Today and Tomorrow 

Get a One-Pound Box of 


Mammy Lou Bon-Bons 

md a Qne-Pound Box of 

Mummy Lou Cocoanut Royals 


Md delicious. r** 6 * kind - 

your sweet tooth into one of the Cocoanut Royals, 
as only Mammy Lou can make them; you'll agrc$. that you haven’t 
tasted better. Made with fresh, shredded cocoanut and coated with 
rich chocolate. 

REMEMBER— Two pounds of fresh, delicious candies pa 

Friday and Saturday Only Ut/C 


69c 
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2. By inserting between paragraphs 14 and 15 of the bill 
of complaint a new paragraph to be numbered 14(a) and 
to read as follows: 

! 

‘‘14(a). That at or about 2 o’clock P. M. |on July 30, 
1925, the person referred to in paragraph 13 hereof again 
called at the station of the defendant located at 2824 Sher¬ 
man Avenue, Northwest, in the District of Columbia, and 
ordered from the agent and employee of the defendant at 
said station, one quart of Mobiloil ‘A.’ Thatj the defend¬ 
ant through its said agent and employee sold ahd delivered 
to the said person one quart of oil which the defendant 
through its said agent and employee professed and repre¬ 
sented to be one quart of Mobiloil ‘A,’ and charged there¬ 
for the price of ‘Mobiloil.’ That said oil sp purchased 
was subjected to certain laboratory tests wliiph said tests 
disclosed that said oil so purchased from defendant was 
not ‘Mobiloil,’ and that said oil was oil whijeh had been 
previously used in an internal combustion engine, such oils 

being commonly known as crank case draining^.” 

i 

59 In support of the foregoing motion, plaintiff files 
herewith the affidavits of Otto Obermdyer, Arthur 
Lee Browne and H. R. Gundlach. 

DONALD & JOHNSON and 

VERNON E. WEST, 

Attorneys foil Plaintiff. 


Notice. 


To Messrs. Newmyer & King and Crandal Mjackey, 
Attorneys for Defendant: 


Please take notice that the foregoing motioii will be for 
hearing on Monday, August 31st, at 10 o’clock A. M. or as 
soon thereafter as counsel may be heard. 


DONALD & JOHNSON and 


VERNON E. WEST, 

Attorneys for Plaintiff. 


60 Affidavit of Otto Obermayer. \ 

\ 

District of Columbia, ss: 

i 

I, Otto Obermayer, being first duly sworn ofi oath depose 
and say that I am an investigator for the Vacuum Oil Com- 
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pany and am the same Otto Obermayer who made the affi¬ 
davit dated August 20,1925 and filed herein. 


That in making 


the investigation hereinafter mentioned 


I used the same automobile referred to in my former 


affidavit and that said automobile was constructed and 


equipped in the manner mentioned in said affidavit to 
which reference is hereby made. That before making the 
purchase of oil hereinafter mentioned a clean and empty 
can was placed in the device in said car. 

That at 2 o'clock P. M., on July 30, 1925, I, in company 
with Horace J. Donnelly, Jr., an investigator of the Na¬ 
tional Betted Business Bureau, who is now in Europe, 
called a second time at the station of the Penn Oil Com¬ 


pany located at 2824 Sherman Avenue, Northwest, in the 
District of Columbia. That I requested to be supplied 
with one quart of Mobiloil A, whereupon the man in charge 
of said station poured into said device on said automobile 
one quart of oil and charged me thirty cents therefor. 
That the man who waited upon me on this visit was the 
same man who waited upon me at the time of the visit on 
July 27, 1925, set forth in said former affidavit and said 
man took the oil which he poured into said device on said 
automobile from a five gallon unmarked can. That upon 
leaving said station 1, in the presence of said Donnelly, 
removed from said device the can concealed therein and 


sealed said can and labeled the same for identification as 


follows: 


bl Mark on Tag attached to Spout of Can: 

“Penn Oil Co., 2824 Sherman Avenue, Washington, D. 
C.—second sample, see Sample ‘0/ reclaimed.’’ 

Mark on paper tied on outside of can: 

“Penn Oil Co., 2824 Sherman Avenue, Washington, D. 
C.—2nd sample obtained—1st sample marked ‘0,’ ana¬ 
lyzed by Penniman & Browne and found to be reclaimed.” 

That on the 3rd day of August, 1925, T delivered to the 
American Railway Express Company at New York, N. Y., 
said can with the seal unbroken and properly packed for 
shipment and addressed to the firm of Penniman & Browne, 
consulting Chemists, with offices at No. 341 Courtland 
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i 

i 

| 

I 

Street, Baltimore, Maryland, and that said caln remained 
in my personal possession from the time it \v|as removed 
from said device in said automobile until delivered to said 
express company. 

OTTO OBE^MAYER. 

Subscribed and sworn to before me this 28th| day of Au¬ 
gust, A. D. 1925. 

[notarial seal.] ALICE L. KEjLLY, 

Notary Public , D. C. 

62 Penniman & Browne. | 

| 

Affidavit of Arthur Lee Browne. \ 

\ 

i 

State of Maryland, 

City of Baltimore, ss: \ 

I, Arthur Lee Browne, being first duly sworn on oath de¬ 
pose and say that I am the same Arthur Lee Browne who 
made the affidavit dated the 19th day of August, 1925, and 
filed herein: 

That I have analyzed the oil contained in a certain sealed 
quart can delivered to me by 0. Obermayer on it he 28th day 
of July, 1925, and labeled for identification “Pcjmn Oil Com¬ 
pany, Washington, D. C., 2824 Sherman Avepue and find 
that the same contains a small amount of volatile material 
which is derived from motor fuel and a very jconsiderable 
amount of coke, burnt oil and iron and that in my opinion 
the presence of these materials is conclusive pifoof that this 
oil has been used in an internal combustion engine and is, 
therefore, an used oil, otherwise known as crapkcase drain¬ 
ings. 

That on the 4th day of August, 1925, I received by ex¬ 
press another sealed quart can containing oil which said 
can prior to its delivery to me had been labeled for identi¬ 
fication as follows: 

i 

Mark on Tag attached to Spout of Can: 

14 Penn Oil Co., 2824 Sherman Avenue, Washington, D. 
C.—second sample, see Sample “0,” reclaimed.” 

3—5054a ! 


i 

I 
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Mark on paper tied on outside of can: 

“Penn Oil Co., 2824 Sherman Avenue, Washington, D. 
C.—2nd sample obtained—1st sample marked “0,” ana¬ 
lyzed by Penniman & Browne and found to be reclaimed.’’ 

That l broke the seal on said can and applied to the 
63 oil contained therein the same tests mentioned in my 
former affidavit to which reference is lierebv made; 
that the oil contained in said can did not have the same 
physical tests or characteristics of any of the grades of 
said Mobiloil mentioned in said former affidavit and that 
in my opinion the oil contained in said can is not genuine 
Mobiloil. 

That I further analvzed said oil contained in said can 
delivered to me by express and found that the same con¬ 
tained a small amount of volatile material which was de¬ 
rived from motor fuel and a verv considerable amount of 
coke, burnt oil and iron and that in my opinion the presence 
of these materials is conclusive proof that this oil has been 
used in an internal combustion engine and is, therefore, an 
used oil, otherwise known as crankcase drainings. 

That on the 27th day of August, 1925, T delivered to H. R. 
Gundlach a separate sample of oil taken from each of the 
cans above referred to and that said oil when delivered by 
me to said IT R. Gundlach was in the same condition as 
when originally received bv me. 

ARTHUR LEE BROWNE. 


Subscribed and sworn to before me this 27th day of Au¬ 
gust, A. D. 1925. 

[seal.] JOHN W. CARY, 

Notary Public. 

64 Affidavit of II. R. Gundlach. 

I, H. R. Gundlach, being first duly sworn on oath depose 
and say that I have been employed since 1915 with the 
Interocean Oil Company of Baltimore, Maryland, and since 
1920 have been Chief Chemist for the same concern. 1 am 
a graduate of Cornell University in the Department of 
Chemistry in year 1911 with the degree of B. C. that I am 
further a member of the American Chemical Society, 
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American Society for Testing Materials as well as other 
chemical societies. 

That I have tested two samples of oil submitted to me by 
Dr. Arthur Lee Browne of the firm of Pennim^n & Browne, 
said samples marked as follows: 

1. Penn Oil Co., 2824 Sherman Ave., Washington, D. C. 

2. Mark on Tag attached to Spout of Can!—“Penn Oil 
Co., 2824 Sherman Avenue, Washington, D|. C.—second 
sample, see Sample “O,” reclaimed.” 

Mark on paper tied on outside of can: 

“Penn Oil Co., 2824 Sherman Avenue, Washington, D. 
C.—2nd sample obtained—1st sample marked “0,” ana¬ 
lyzed bv Penniman & Browne and found to bd reclaimed.” 
» * 

And as a result of my tests I find that thesp oils are re¬ 
claimed lubricating oils because the odors afe those of a 
burnt oil; the flash point is low and fire test! high, which 
indicate the presence of lower boiling hydrocarbons not 
present in lubricating oils of this character, j The ash re¬ 
sulting from the ignition of the samples is appreciable and 
considerably in excess of that present in new oils. The 
examination of the ash indicates it to be largely iron. 

H. R. GUNDLACH. 

Subscribed and sworn to before me this 27th day of Au- 
guest, A. D. 1925. 

[seal.] john w. Cary, 

Notary Public. 

65 Objections to Proposed Amendments to Bill of Com¬ 
plaint —Filed May 7, 1926. | 

Comes now the Defendant Penn Oil Company, a corpora¬ 
tion, and objects to the granting of Plaintiff’^ motion for 
leave to amend the Bill of Complaint herein, ppon the fol¬ 
lowing grounds, and in support thereof refers to the record 
in this cause, as well as the annexed affidavits to be read 
upon the hearing on said motion: 

1. Because Chief Justice McCov denied Plaintiff’s oral 
motion for leave to amend at the hearing upop the rule for 
a temporary injunction. 

2. Because it appears by the record that all of the mat¬ 
ters which plaintiff seeks to incorporate in its Bill of Com- 
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plaint wore known to it for nearly one month before the 
filing of the original Bill herein, and no reason appears for 
the omission of said allegations from the original Bill of 
Complaint. 

3. Because by the intentional omission of said allegations 
from the original Bill of Complaint plaintiff acknowledged 
that it places no reliance upon said allegations. 

4. Because the bill is based upon the charge of substitu¬ 
tion of other brands for mobiloil, proof of which alone 
would entitle plaintiff to an injunction, and does not charge 
that defendant’s products are inferior, and the proposed 

amendment is immaterial and irrelevant to the issue, 

66 because if substitution is proved the allegation of 
crank case oil is not material, consequential or neces- 

sarv. 

5. Because said allegations are scandalous and designed 
primarily for the purpose of competition and advertising 
the allegation to discredit a competitor as the record shows. 

6. Because Chief Justice McCoy in denying the injunction 
stated that the omission of an allegation of crank case oil 
from the bill and from the affidavit of the chemist, followed, 
by full page advertisements in the Washington newspapers 
attacking and discrediting the defendant’s products in ad¬ 
vance of a hearing by charging what was not in the bill, 
namelv that the defendant sold crank case oil; indicated 
that the plaintiff’s bill was brought for the purpose only 
of discrediting a competitor through newspaper advertis¬ 
ing. 

7. And for other reasons apparent upon the face of said 
record. 

A. L. NEWMYER, 

M. W. KING, 

1 CRANDAL MACKEY, 

Attorneys for Defendant . 

67 Memorandum on Permitting Filing of Amended 

Petition. 


Filed June 24,1926. 

The motion for leave to amend the bill is granted. 

The amendment should be made by filing an amended 
bill incorporating the allegations to be added and not by 
filing amendments in a separate paper. 
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Paragraph 16 of the original bill should not he repeated 
in the amended bill. 

WALTER I. McCOY, 

Chief Justice. 


68 


A mended Bill of Complaint. 
Filed Jul. 23, 1926. 


With leave of Court first had and obtained,' the Vacuum 
Oil Company, a corporation, files this, its amended Bill of 
Complaint, and respectfully represents to tjhe Court as 
follows: 

1. That it is a corporation duly organized jand existing 
under the laws of the State of New York, and! has its prin¬ 
cipal place of business in the City of New Yjork, State of 
New York, and brings this suit in its own right. 

2. That the defendant, the Penn Oil Company, is a cor¬ 
poration duly organized and existing under the laws of the 
State of Maryland, and has its principal place of business 
at Rosslyn, in the State of Virginia, and is siied in its own 
right. 

3. That the plaintiff for the past sixty-two years has been 
engaged and is now engaged in the business of refining 
and preparing oils for the market. That since May 1, 1904, 
it has continuously marketed and sold to the trade and is 
now marketing and selling to the trade high grade oils 
under the trade names of “Mobiloil A”, ‘fMobiloil B”, 
“Mobiloil BB”, “Mobiloil Arctic”, and “iMobiloil E”. 
That the said word “Mobiloil” was registered by plain¬ 
tiff in the United States Patent Office as a tfade-mark for 
said oil on January 27, 1920. That each of* said oils re¬ 
spectively designated by the names above mentioned 

69 is designed for the correct lubrication of a par¬ 
ticular type of automobile engine. That said oils 
are refined and propared from crude oils specially selected 
for the purpose of producing oils to lubribate correctly 
automobile engines. That the processes used! and employed 
in the manufacture of the oils designated by the names 
above mentioned were developed by long experimentation 
in the laboratories of the plaintiff to produce oils of high 
grade and character for the correct lubrication of auto¬ 
mobile engines. That the plaintiff has expended approxi- 
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matelv £7.7)00,000 in advertising said oils under the name 
“Mobiloil”. That it has built up and established and now 
enjoys a large and profitable business in the sale of said 
oils. That said automotive lubricating oils so refined, pre¬ 
pared and sold by the plaintiff are known nationally and 

internationallv bv the name of “ Mobiloil”. That said oils 

* * 

have acquired a reputation as oils of the highest grade and 
character for tlie lubrication and protection of the moving 
parts of automobile engines, and the word “Mobiloil” lias 
acquired a well recognized meaning in the trade as the des¬ 
ignation of plaintiff’s said oils. That during the year 1924 
the plaintiff sold approximately 1,175,000 barrels of such 
oils designated as aforesaid throughout the world, of which 
approximately 696,000 barrels were sold in the United 
States, and that during the first six months of the year 
1925 plaintiff sold throughout the world approximately 
097,000 barrels of such oils, of which 421,000 barrels were 
sold in the United States. That said oils are sold at retail 
by dealers at approximately thirty cents a quart when dis¬ 
pensed from drums or tanks. 

4. That the defendant is engaged in the business of sell¬ 
ing gasoline and automobile lubricating oils. That 


7o il owns, maintains, controls and operates a number 
of stations throughout the District of Columbia, 
where it sells gasoline and oils at retail. That at manv of 
said stations it has, through its agents, servants and em¬ 
ployees within, to-wit, the past twelve months, sold oils 
which are not oils refined and prepared by the plaintiff and 
sold to the trade under the name of “Mobiloil” to per¬ 
sons seeking and offering to buv Mobiloil and ordering, 
asking for and requesting the same by name without ad¬ 
vising such purchasers that the oil so substituted is not oil 
refined and prepared by the plaintiff and designated as 
aforesaid, and charges such purchasers the same approxi¬ 
mate retail price at which such “Mobiloil” is sold. That 
such practice, the plaintiff believes and therefore avers, 
the defendant is still engaged in. 

5. That at or about 10:40 A. M. on July 25, 1925, a per¬ 
son called at the station of the defendant located at No. 
1202-11th Street, S. E., in the District of Columbia, and 
ordered from the agent and employee of the defendant at 
said station, one quart of Mobiloil “A”. That the de¬ 
fendant through its said agent and employee sold and de- 
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livered to the said person one quart of oil ^vhieh the de¬ 
fendant through its said agent and employee professed and 
represented to be one quart of Mobiloil “A”j and charged 
therefor the price of “Mobiloil”. That said oil so pur¬ 
chased was subjected to certain laboratory tesfts which said 
tests disclosed that said oil so purchased from defendant 
was not “Mobiloil”. 

6. That at or about 10:50 A. M. on July 25,1925, a person 
called at the station of the defendant located at No. 1396 
Florida Avenue, N. F., in the District of Columbia, and 
ordered from the agent and employee of the! defendant at 
said station, one quart of Mobiloil “A”* That the 
71 defendant through its said agent and Employee sold 
and delivered to the said person one quart of oil 
which the defendant through its said agent |and employee 
professed and represented to be one quaiit of Mobiloil 
“A” and charged therefor the price of “Mojbiloil”. That 
said oil so purchased was subjected to certain laboratory 
tests which said tests disclosed that said oilj so purchased 
from defendant was not “Mobiloil”. 


7. That at or about 10:45 A. M. on July 27, 1925, a per¬ 
son called at the station of the defendant Ideated at New 
Jersey Avenue and 0 Street, N. W., in the District of Co¬ 
lumbia, and ordered from the agent and employee of the 
defendant at said station, one quart of Mobilcjil “A”. That 
the defendant through its said agent and employee sold and 
delivered to the said person one quart of oilj which the de¬ 
fendant through its said agent and employee!professed and 
represented to be one quart of Mobiloil “A” and charged 
therefor the price of “Mobiloil”. That spid oil so pur¬ 
chased was subjected to certain laboratory t^sts which said 
tests disclosed that said oil so purchased from defendant 
was not “Mobiloil”. j 

S’. That at or about 10:50 A. M. on July 27,1925, a person 
called at the station of the defendant located at No. 519 
K Street, N. W., in the District of Columbia, and ordered 
from the agent and employee of the defendant at said sta¬ 
tion, one quart of Mobiloil “A”. That Ithe defendant 
through its said agent and employee sold aiid delivered to 
t lie said person one quart of oil which the defendant through 
its said agent and employee professed and jrepresented to 
be one quart of Mobiloil “A” and charged therefor the 
price of “Mobiloil”. That said oil so purchased was sub- 
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jocted to certain laboratory tests which said tests 

72 disclosed that said oil so purchased from defendant 
was not “Mobiloil.” 

9. That at or about 11:10 A. M. on July 27,1925, a person 
called at tlie station of the defendant located at No. 1302 
14th Street, N. W., in the District of Columbia, and ordered 
from the agent and employee of the defendant at said 
station, one quart of Mobiloil “A”. That the defendant 
through its said agent and employee sold and delivered to 
the said person one quart of oil which the defendant through 
its said agent and employee professed and represented to 
be one quart of Mobiloil “A” and charged therefor the 
price of “Mobiloil”. That said oil so purchased was sub¬ 
jected to certain laboratory tests which said tests disclosed 
that said oil so purchased from defendant was not “Mobil¬ 
oil”. 

10. That at or about 11:50 A. M. on July 27, 1925, a per¬ 
son called at the station of the defendant located at 21st 
and M Streets, N. W., in the District of Columbia, and 
ordered from the agent and employee of the defendant at 
said station, One quart of Mobiloil “A”. That the defend¬ 
ant through its said agent and employee sold and delivered 
to the said person one quart of oil which the defendant 
through its said agent and employee professed and rep¬ 
resented to be one quart of Mobiloil “A” and charged 
therefore tho price of “Mobiloil”. That said oil so pur¬ 
chased was Subjected to certain laboratory tests which 
said tests disclosed that said oil so purchased from defend¬ 
ant was not “Mobiloil”. 

11. That at or about noon on July 27, 1925, a person 
called at the station of the defendant located at No. 2698 Q 

Street, N. IV., in the District of Columbia, and or- 

73 dered from the agent and employee of the defendant 
at said station, one quart of Mobiloil “A”. That 

the defendant through its said agent and employee sold 
and delivered to the said person one quart of oil which the 
defendant through its said agent and employee professed 
and represented to be one quart of Mobiloil “A” and 
charged therefor the price of “Mobiloil”. That said oil 
so purchased was subjected to certain laboratory tests 
which said tqsts disclosed that said oil so purchased from 
defendant was not “Mobiloil”. 

12. That at or about 12:50 P. M. on July 27, 1925, a per¬ 
son called at the station of the defendant located at Wiscon- 
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sin Avenue and Massachusetts Avenue, X. AVI, in the Dis¬ 
trict of Columbia, and ordered from the agent <hid employee 
of the defendant at said station, one quart of Alobiloil “A”. 
That, the defendant through its said agent ajnd employee 
sold and delivered to the said person one quart of oil which 
the defendant through its said agent and employee professed 
and represented to be one quart of Alobilqil “A” and 
charged therefor the price of “Mobiloil.” That said oil 
so purchased was subjected to certain laboratory tests which 
said tests disclosed that said oil so purchased jfrom defend¬ 
ant was not “Mobiloil.” 

13. That at or about 2:40 P. Ai. on July 27j, 1925, a per¬ 
son called at the station of the defendant located at No. 2824 

i 

Sherman Avenue, X. AY., in the District of Columbia, and 
ordered from the agent and employee of the I defendant at 
said station, one quart of Mobiloil “A”. ThaLt the defend¬ 
ant through its said agent and employee sold pud delivered 
to the said person one quart of oil which the defendant 
through its said agent and employee professed and 
74 represented to be one quart of Alobilqil “A” and 
charged therefor the price of “Mobiloil.!” That said 
oil so purchased was subjected to certain laboratory tests 
which said tests disclosed that said oil so purchased from 
defendant was not “Mobiloil” and that said oil was oil 
which had been previously used in an internal combustion 
engine, such oils being commonly known a|s crank case 
drainings. 

14. That at or about 2:50 P. M. on July 27, 1925, a per¬ 

son called at the station of the defendant located at Xo. 
2027 14th Street, X. AY., in the District of (Columbia, and 
ordered from the agent and employee of the!defendant at 
said station, one quart of Mobiloil “A.” Thpt the defend¬ 
ant through its said agent and employee sold pud delivered 
to the said person one quart of oil which tjlie defendant 
through its said agent and employee professed and rep¬ 
resented to be one quart of Alobiloil “A”jand charged 
therefor the price of “Mobiloil.” That said oil so pur¬ 
chased was subjected to certain laboratory tesjds which said 
tests disclosed that said oil so purchased frpm -defendant 
was not “Alobiloil.” j 

14 (a). That at or about 2 o'clock P. AI. on jjuly 30, 1925, 
the person referred to in paragraph 13 hereof again called 



42 


IM’.N'N’ OH. CO. VS. VACUUM OIL CO. 


at the station of tlie defendant located at 2824 Sherman 
Avenue, X. W., in the District of Columbia, and ordered 
from the agent and employee of the defendant at said sta¬ 
tion, one quart of Mobiloil “A”. That the defendant 
through its said agent and employee sold and delivered 
to the said person one quart of oil which the defendant 
through its said agent and employee professed and repre¬ 
sented to he one quart of Mobiloil “A” and charged there¬ 
for the price of “’Mobiloil." That said oil so purchased 
was subjected to certain laboratory tests which said 
7a testsdisclosed that said oil so purchased from defend¬ 

ant was not “Mobiloil”, and that said oil was oil 
which had been previously used in an internal combustion 
engim*, such oils being commonly known as crank case 
drainings. 

la. That plaintiff believes and therefore avers that, un¬ 
less restrained and enjoined by this Honorable Court, 
defendant will continue to sell other and substitute oils to 
persons desiring to purchase Mobiloil and asking for and 
ordering the same by name, without first advising each of 
such purchasers that an oil other than Mobiloil is sub¬ 
stituted, and that, unless defendant be restrained and en¬ 
joined as prayed herein the business of the plaintiff will be 
greatly damaged and it will suffer irreparable loss and 
i la ma ge. 

Wherefore tin* plaintiff prays: 

1. That a writ of subpoena may issue out of this Honor¬ 
able Court directed 1o defendant requiring it to answer 
tin* exigencies of this Amended Bill. 

2. That the defendant, its officers, agents, servants and 
employees may be enjoined and restrained permanently 
from soiling to any person or persons seeking and offering 
to buv or asking for “Mobiloil" bv name anv other or 
different oil without tirst advising such intended purchaser 
that an oil other than Mobiloil is to be substituted. 

.*». That the plaintiff may have such other and further 
relief as the nature* of its case may require. 

■ VACUUM OIL COMPANY, 

By FRANK W. LOVEJOY, 

Agent. 

WILLIAM E. LEAHY, 

Attnnieg for Plaintiff. 
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76 City of New York, 

State of New York, \ 

County of New York, ss: 

I, Frank \Y. Love.joy, being first duly sworn on oath 
depose and and say that I am the duly authorized agent 
of the Vacuum Oil Company; that I have reiul the fore¬ 
going amended Bill of Complaint by me subscribed as such 
Agent, and know the contents thereof, and that! 1 verily be¬ 
lieve the matters and things therein stated to |be true. 

FRANK W. L0VEJOY. 

Subscribed and sworn to before me this 23 day of July, 

A. D. 1926. 

\V. De FOREST UNDERBILL, 
[notarial seal.] Notary Public. 

| 

Bronx Co. Clerk’s No. 1. 

New York Co. Clerk’s No. 11. 

New York Co. Register’s No. 7012. j 

Commission expires March 30, 1927. 


(i 


Order for Calendaring Cause. 

Filed Sep. 15, 1926. 


* 


The Clerk of said Court will kindly calendar above en¬ 
titled cause for trial at next term of this Court]. 

WILLIAM E. LEjAHY, 

Attorney foi; Plaintiff. 


78 


Answer to Awarded- Bill of Cow plaint. 
Filed Nov. 24, 1926. 


The defendant, Penn Oil Company, a corporation, for 
answer to the amended bill of complaint tiled jin the above 
entitled cause, refers to and incorporates as ijfcs answer to 
said amended bill each and every allegation Contained in 
its answer to the original bill of complaint ajs heretofore 
filed herein. 

For further answer to such part of the amended bill as 
was not included in said original bill, namely,|the last two 
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lines in paragraph 15 of the amended bill and paragraph 
14-A of said amended bill, the defendant answering said 
allegations avers as follows: 

Id. This defendant for further answer to the new matter 
contained in this paragraph of the amended bill, denies that 
the said oil alleged to have been purchased at or about ’2:40 
I\ M. July 27,192b at defendant’s station No. 2824 Sherman 
Avenue, Northwest in the District of Columbia was oil 
which had been previously used in an internal combustion 
engine 4 , otherwise known as crank case drainings, but on the 
contrary avers, that said defendant never sold or delivered 
to the person alleged or to any other person at this or any 
of its stations, as lubricating oil, anv oil which had been 
previously used in an internal combustion engine, commonly 
known as crank case drainings. 

79 14u/). Answering this paragraph the defendant de¬ 

nies that at or about two o’clock P. M. Julv 30, 1925 said 
defendant’s agent or employee at its station No. 2824 Sher¬ 
man Avenue* Northwest, sold and delivered one quart of 
oil which defendant, through its said agent or employee, 
professed and represented to be one quart of “Mobiloil A” 
and charged the price of mobiloil, and defendant denies that 
any oil purchased at said station from defendant as alleged 
was ever represented as mobiloil, and denies that said oil so 
sold and delivered, was oil which had been previously used 
in an internal combustion engine such as is commonlv 
known as crank case drainings. 

Wherefore*, having fully answered said original and 
amended Dills of Complaint, said defendant prays: 

1. To be dismissed with its costs in this behalf sustained. 

PENN OIL COMPANY, 
Bv PAUL HIMMELFARB. 

NEYMYER & KING, 

\. L. NKWMYER, 

Aftnnict/s for Defendant. 


District of Columbia. To wit: 

1, Paul Himmclfarh, being first duly sworn on oath, de¬ 
pose and say that I am the president of the Penn Oil Co., 
defendant herein, and that I have read the foregoing an¬ 
swer to the amended bill of complaint by me subscribed and 
know the contents thereof; that the matters and things 
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therein set forth as upon personal knowledge ai|e true, and 
those set forth as upon information and belief, jl believe to 
be true. 

PAUL III MM FjLFARB. 


80 Subscribed and sworn to before me this 25th day 
of November, 192G. 

[seal.] BARNEY ROBINS, 

Notary Piilkic, I). C. 

81 Order Setting Case for Trial. ! 

^ . i 

i 

Filed Apr. 13, 1927. j 

* * # # * * | * 

Upon motion of the plaintiff in the above entitled cause 
and the consent of the defendant, by its Attorney, hereto 
annexed, it is by the Court this thirteenth day of April, 
1927, Ordered that this cause be and the samje is hereby 
assigned for trial on Wednesday, the first dhv of June, 
1927.' " | 

By the Court: 

WENDELL I\ STAFFORD, 

j Justice. 


I hereby consent to setting June first, 1927, las the date 
upon which the above entitled cause shall be tried. 

A. L. NEWMtER, 
Attorney for the Penn Oil Company. 

82 Memorandum. j 

June 3, 1927.—Appearance of William E. j Leahy, for 
plantiff, filed. 

i 

83 M em o ran du m. 

i 

j 

| 

January 8, 1929.—Appearance of Lambert and Yeatman 
for plaintiff, filed. I 

j 

84 Memorandum. 

Filed Feb. 6, 1929. 

While there is a sharp conflict in the testimony in this 
case, I think that on the whole the plaintiffs | have estab- 
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lislied the vase as set out in tlie bill; that the defendant’s 
agents or employees substituted other oils for Mobile oil, 
and sold them to purchasers seeking Mobile oil, without 
disclosing the substitution. 

A final decree will be entered permanently enjoining the 
defendant from these practices as prayed in the bill; the 
defendant will pay the Costs. 

BAILEY, J. 


Sf> 


Supplemental Opinion of Bailey, J. 
Filed Feb. 14, 1929. 


* 


To my mind it is not of any great importance whether 
01 and 02 were contaminated with crank case drainings 
or not. In other words, the act of one man alone, if that 
be true, that he undertook for his own purposes to sell 
crank case drainings as new oil, would not in my opinion 
justify an injunction against the company. These others 
were all different, 1 mean, if the testimony is true, there 
were a considerable number of different employees, and 
that might justify an injunction against the company if it 
was done, but the mere fact of one man undertaking to sub¬ 
stitute that way I do not think would justify an injunction 
against the company. 

JENNINGS BAILEY. 

86 Final Decree. 

Filed Feb. 14, 1929. 

#####*$ 


This cause came on to be heard at this term; and there¬ 
upon upon consideration thereof, it is by the court this 14th 
dav of February, 1929. 

Adjudged, ordered and decreed that the defendant, Penn 
Oil Company, its officers, agents, servants and employees, 
be and they hereby are permanently enjoined and re¬ 
strained from selling to any one seeking and offering to 
buy or asking for “Mobiloil” by name, any other or dif¬ 
ferent lubricating oil without first informing such intend- 
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ing purchaser or purchasers that an oil other than “Mobil- 
oil ” is to he supplied. 

JENNINGS BAILEY, 

Justice. 

\ 

i 

From the foregoing decree the defendant in! open court 
prays an appeal to the Court of Appeals of the District of 
Columbia, which appeal is hereby allowed, apd bond for 
costs on appeal is fixed at $100, or in lieu thereojf defendant 
may deposit the sum of $50 in cash. 

JENNINGS BAILEY, 

| Justice. 

i 

i 

Memorandum. 

I 

| 

March 8, 1929.—$50 deposited in lieu of bond on appeal. 


87 


Designation of Record. 
Filed Jun. 29, 1929. 


■x 




The clerk will please prepare a transcript ojf record on 
appeal in the above entitled cause including |therein tho 
following papers and proceedings: 

Bill of Complaint and Supporting Affidavits. I 
Answer and Exhibits. 

Order denying Injunction and discharging rule. 
Plaintiff’s motion to amend bill and supporting affidavits. 
Objections to proposed amendment. 

Amended bill. 

Answer to amended bill. 

Memorandum, Opinion and Supplemental Opinion grant¬ 
ing injunction. 

Final decree and appeal. 

Memorandum of extensions of time for submitting state¬ 
ment of evidence. 

Memorandum of deposit in lieu of bond on appeal. 
Assignment of Errors. 

This Designation. 

A. L. NEWMYER, 

JOSEPH L. TEPPER, 
Attorneys for Defendant. 
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Service of a copy of this Designation accepted. 

WILLIAM E. LEAHY, 
Attorneys for Plaintiff. 


Memoranda. 


March 8, 1929.—Time for submitting- the statement of 
evidence extended from dav to day to and including June 
29, 1929. 

June 29, 1929.—Statement of Evidence and stipulation, 
iiled. 

July 9, 1929.—Order of Court of Appeals extending time 
lo file transcript of record to and including July 31, 1929. 

Addition to Designation of Record. 

Filed Jul. 9, 1929. 


The clerk will please include in the Transcript of Record 
in addition to the papers and proceedings previously speci¬ 
fied, the following: 

Order of Court of Appeals extending time for filing the 
record to Julv 31, 1929. 

A. L. NEWMYER, 

J. L. TEPPER, 

Attorneys for Plaintiff. 

89 Assignment of Errors. 


Filed Jul. 9, 1929. 


'fhe Trial Court erred, as follows: 

1. In decreeing that the defendant and its agents be per¬ 
manently enjoined as provided in said final decree. 

2. In finding from the evidence that the plaintiff es¬ 
tablished a right to the drastic and extraordinary relief 
prayed. 

3. In granting a permanent injunction in February, 1929, 
in the absence of any proof that the alleged substitution 
continued or was repeated on any occasion subsequent to 
the filing of the original bill in August, 1925, or from that 
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date to the date of the final hearing in January, 1929, near¬ 
ly four years later. 

4. In finding from the evidence that defendant substi¬ 
tuted oil as alleged in said bill and amended bill. 

5. In failing to find from the evidence that the testimony 
of the paid investigators as to the alleged substitution had 
not been corroborated bv credible testimony. ! 

6. In holding from the evidence that plaintiff had shown 
irreparable damage and that the remedy at law was inade¬ 
quate. 

7. In failing to provide in said final decrep, a dismissal 
of the charge that defendant had sold crank case drainage 

as new oil. 

90 8. In failing to find from the evidence that plain¬ 

tiff was not entitled to equitable relief pn the ground 
that said proceedings were brought not in good faith and 
with clean hands, but as part of an advertising or selling 
campaign by plaintiff to discredit the defendant as a com¬ 
petitor. 

ALVIN L. NEWjjdYER, 
JOSEPH L. TEPPER, 
Attorneys for Defendant. 

i 

! 

Memoranda. 


July 13, 1929.—Notice of submission of statement of evi¬ 
dence, filed. 

* I 

August 2, 1929.—Time for submitting statement of evi¬ 
dence for settlement, extended to and including August 26, 
1929. | 

August 9, 1929.—Order of Court of Appeals further ex¬ 
tending time to file transcript of record, to iaml including 
September 30, 1929. 

j 

Additional Designation of Record by Defendant. 

Filed Aug. 9, 1929. j 

* # # # * • i • 


The Clerk of the Court will please includp in the trans¬ 
script of record in addition to the proceedings heretofore 
designated, the following: 

4—5054# 
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91 Order further extending* time to tile transcript of 
record to and including September 30, 1929. 

ALVIN L. NEWMYER, 

J. L. TEPPER, 

! Attorneys for Defendant . 

Memorandum. 

August 26, 1929.—Statement of Evidence submitted, 
signed and filed. 

92 Additional Designation of Record by Plaintiff. 

Filed Jul. IS, 1929. 

# # # # # # # 

The clerk of the Court will please include in the tran¬ 
script of record in addition to the proceedings designated 
by the defendant, the following: 

1. Order of September 15th, 1926, calendaring the cause 
for the October term. 

2. Order of April 13th, 1927, setting cause for hearing 
June 1st, 1927. 

3. Memo.: Appearance of William E. Leahy for plaintiff, 
June 3rd, 1927. 

4. Memo.: Appearance of Lambert and Yeatman for 
plaintiff, June 8th, 1929. 

WILTON J. LAMBERT, 

WM. E. LEAHY, 

R. H. YEATMAN, 

Attorneys for Plaintiff. 

Service of copv of this designation accepted Julv 18/29. 

A. L. NEWMYER, 

J. L. TEPPER, 

Attorneys for Defendant. 

93 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
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pages, numbered from 1 to 92, both inclusive,! to be a true 
and correct transcript of the record, according !to directions 


of counsel herein filed, copies of which are made part of 
this transcript, in cause No. 44551 in Equity, wherein 
Vacuum Oil Company, a corporation, is Plaintiff and Penn 
Oil Company, a corporation, is Defendant, as jthe same re¬ 
mains upon the files and of record in said Couft. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this ,17th day of September, 1929. 

[Seal Superior Court of the District of Cdlumbia.] 


FRANK E. CUNNINGHAM, 

Clerk. 


94 In the Supreme Court of the District |of Columbia. 


Equity. No. 44551. 

Vacuum Oil Company, Plaintiff] 

i 

vs. 

Penn Oil Company, Defendant j 

| 

I 

Statement of Evidence. 

\ 

i 

The first witness produced on behalf of the| plaintiff was 
Otto Obermayer, who testified as follows: 

That he lives in New York City; that he isj employed by 
the Vacuum Oil Company, and has been sincd July 1, 1925, 
as a trade investigator to survey the market filling sta¬ 
tions, take care of the business of substitution of lubri¬ 
cating oils at stations; that he operates out of the main 
office of the company, at 61 Broadway, New York City, 
under the directions of the Automotive i Department, 
headed by Frank W. Lovejoy; that he came to Washing¬ 
ton in July, 1925, under instructions from the Automotive 
Department, to make a survey of conditions!here; that he 
arrived in Washington on July 24, 1925; ihat he drove 
down from New York in his own machine] and that he 
drove around to various oil stations; that ks a result of 
that survey he reported to Mr. Lovejoy in New York and 
received instructions to wait for a Mr. Donnelly to come 


i 
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to Washington; that Mr. Donnelly was employed by the 
National Better Business Bureau in New York; that he 
came to Washington on July 25, 1925, in the morning; 
and that he met him in the office of the Washington Bet¬ 
ter Business Bureau; that he had met Mr. Donnelly in the 
office of the Better Business Bureau in the early part of 
1925; that he had no knowledge as to whether Mr. 
95 Donnelly was employed by the Vacuum Oil Co.; 

that when he met Mr. Donnelly in Washington he 
took up the situation as he had observed it on the preced¬ 
ing day, and that he and Mr. Donnelly entered into a plan 
to make a further survey; that they did not single out any 
particular company; that the plan contemplated was to 
take chain filling stations owned by the major companies 
and to make a survey of the Columbia Oil Co., the Ameri¬ 
can Oil Co., the Republic Oil Co., and the Penn Oil Co., 
that they prepared a list of the stations from the tele¬ 
phone directory and started out that same day, Record 
page 18; that they took notes in a notebook; that the notes 
were made at the time the purchases were made or im- 
mediatelv after they left the stations; that on July 25, 
1925, he made nine calls with Mr. Donnelly, the first call 
being at the station of the Penn Oil Company, located at 
7th and Maryland Ave. S. W.; that he drove up to the 
station and asked the attendant whether he had Mobiloil 


for sale, to which the attendant replied he had, and that 
he bought one quart; that the quart of oil was poured into 
a special device which was attached to the engine which 
contained a new, clean quart can; that after the oil was 
put into the device they drove away; that at the time or 
shortly before the attendant poured the quart of oil into 
the container, Air. Donnellv asked the attendant whether 
the oil was surely Mobiloil “A,” to which the attendant 
replied that it was. Record page 19. That the price 
charged them was 30<*; that the price of Mobil- “A” at 
that time was 30^*; that Air. Donnelly paid for the oil; 
that he was driving a Willys-Knight Sedan; that the re¬ 


quirement for his machine was Alobil- “A” 


that the device 


installed on his automobile was known 


as a luberator, 


which holds about two quarts of oil, and is used for the 


purpose of spraying the tubes or valves in the engine; 
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that it is attached to the motor on one side and a pipe is 
attached to the device and brought across the Engine into 
the intake manifold of the carburator; that the 

96 device was purchased by the Vacuum Oil Co. and 
was so constructed that the bottom, which was solid 

iron, was taken off, and it was removable; that you could 
take it off and a quart can was inserted; tht| there is a 
spout running to the quart can which corresponds to the 
spout on the device, so that the oil, when poufed into the 
device, would run into the quart can. It had l no connec¬ 
tion with the carburetor in any way. Recoyd page 21. 
That the bottom was removed and fixed so jthat a can 

i 

could be put in there; that specially prepared cans, new 
cans, quart cans with a spout which fitted intp the spout 
of the device were provided; that the devicej when used 
for filling purposes at the stations, gives the iappearance 
that the oil is being actuallv used in the engine. Record 
page 22. That as a matter of fact, the oil is not used in 
the engine at all; that there is no way by wljich the oil, 
when poured into that can, could be contaminated or at¬ 
tacked by any foreign substances; that after each pur¬ 
chase they cleaned the spout on the device; that the open¬ 
ing represented on the photograph is the same opening 
where the oil is poured into an engine It is thd same place 
that would be used for the oil which goes intoj the engine. 
Record page 22. That the device has nothing* to do with 
the crankcase; that it is put on the water jacket on the 
engine and has nothing to do with the crankcaise; that the 
usual place for pouring oil into a Willys-Knight car is 
in front of the engine; that the place on the cjevice where 
the oil is poured is not called a “breather,” but is called 
the “filler spout.” Record page 23. That after each pur¬ 
chase the spout was carefully cleaned with a rag, and after 
the oil was purchased they drove out of sight of the sta¬ 
tion and took out the can and Mr. Donnellyj initialed a 
seal specially prepared, and this seal was inserted in the 
spout in the can and Mr. Donnelly marked th^ can on the 
side and put it back in the car, and thdy closed the 

97 purchase; that the photograph marked plaintiff’s Ex¬ 
hibit A, refers to the luberator, the pne actually 

used, and the one in which the oil is j>oure3 in by the 
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station attendant. Record page 24. That the place where 
the luberator was inserted was not the regular place for 
receiving oil on a Willys-Knight; that there was no part 
of a Willys-Knight that belonged at the place where the 
luberator was located; it was the only place to put the 
luberator. Record page 24. That his recollection was that 
if he recollected correctly Donnelly wrote the name of the 
station and address on the piece of paper and attached 
it to the side of the can, and also initialed the seal on the 
inside of the spout before they inserted that seal; that the 
first and subsequent purchase made on July 25, at the 
close of day lie brought to the place of the Standard Oil 
Co. and there he was assigned a special room and stored 
the samples which they had purchased that day, and in 
order to lock the room securely he, himself, purchased 
the padlock and retained the keys. In this room they 
put the evidence every night. Record page 25. That the 
Standard Oil Co., were the marketers and distributors in 
the District of Columbia; that immediately after the pur¬ 
chase was made and the can sealed, the sample was put 
in the rear of the car; that before going to the next sta¬ 
tion, thev made notes two or three minutes after the time 
they had called at the station; that they would go some¬ 
where outside of the station to remove the sample, and 
this procedure was followed at all purchases (R. 26). The 
next station visited was the station of the Penn Oil Co., 
at Third and Maryland Ave. S. W., that at that station 
he asked the attendant whether he had Mobiloil for sale, 
to which the attendant answered he had not, and they 
drove off (R. 26). That they went to the station of the 
Penn Oil Co. at Ninth and Penna. Ave. S. E.; that the 
.9S attendant, an elderly man with white hair, told them 
that he did not carry Mobiloil (R. 27). That they 
went from there to the Penn Oil Co. station at 1262-11th 
St. S. E.; that the attendant was about five feet, and had 
a foreign accent, and answered his request for Mobiloil, 
saying that he had; that he took from a quart bottle, with 
a removable spout, a quart of oil, and poured it into the 
device; the price charged was 30^ (R. 27). That the quart 
bottle was placed in a rack in front of the station for 
sale; that Mr. Donnelly took part in the discussion in this 
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and all purchases (R. 27). That the next call: was at the 
station of the Penn Oil Co. at 1396 Florida Ave. N. E.; 
that he asked the attendant whether he had Alobiloil for 
sale, to which he answered that he had; that they pur¬ 
chased one quart of Mobiloil, which was poured from a 
quart bottle with a removable spout into the device. The 
price charged was 30^* a quart. That the sarpe conversa¬ 
tion and the same procedure in sealing the cajn was gone 
through exactly (R. 28). The next calls wejre made at 
the Penn Oil Co. station located at 814 Bladen^burg Road, 
306 II St. N. E., 1st and K Sts. N. E., and! 400 Rhode 
Island Ave. N. E.; that at each of these stations he asked 
for Mobiloil, and in each instance the answer was that 
they did not have Mobiloil for sale; that thisifinished his 
work for July 25th; that the sample cans weife locked up 
that very night; that they did nothing July 26th, but made 
their plans for July 27th (R. 29). That on July 27th, 
they made another investigation, and made in all, twenty 
five calls that day; that he purchased one quajrt of Mobil¬ 
oil from the station of the Penn Oil Co., located between 
1st and 2nd Sts. N. W., on Penna. Ave.; that!at that sta¬ 
tion the oil was given to them from a new one-gallon 
Mobiloil “A” can, which was standing insid^ of the sta¬ 
tion near the gas pump; that the price charged was 30^. 

That the same procedure used on the preceding 25th 
99 was used on the occasion of the visits |of the 27th; 

the next station visited was the Pern) Oil Co. at 
New Jersey Ave. and D St. N. W.; that they purchased 
one quart at that station, for which they pajid 25^; that 
he does not believe the station is owned by the Penn Oil 
Co., but from the outward appearances, it would indicate 
to be a Penn Oil station; the next purchase was made at 
the Penn Oil Co. station located at New Jersey Ave. and 
1st St. N. W., that the station attendant told; him that he 
had Mobiloil for sale, and that he believed Mobiloil was 
a very fine oil; that they purchased one quart, for which 
they paid 30<*; that they had the same conversation and 
at every purchase there was a very exhaustive discussion 
about Mobiloil manufactured by the Vacuum Oil Co. 
There was also a discussion about the price; jthat in cases 
where Mr. Donnelly paid 30^ he would ask tlhe attendant 
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whether that was the regular market price, the retail mar¬ 
ket price for Mobil oil, and the attendant would say: 4 ‘Yes, 
it is”: some of the cases where they paid 25^ for a quart 
lie would ask him whether this 5^ was lower than the aver¬ 
age price, to which the attendants, every time, answered 
that they were buying Mobiloil in large quantities and 
could sell it cheaper than the small stations (R. 31); that 
the next station purchased from was the Penn Oil Co. 
station located at 6th and K Sts. N. W.; that he requested 
Mobiloil and received it. The price charged was 25^ and 
the same discussion about why that price was charged, 
which has been heretofore narrated, took place, and they 
went through the same process of sealing the can and 
preserving the sample. That he and Mr. Donnelly, be¬ 
fore starting out, had mentioned a certain uniform pro¬ 
cedure which they followed all the way through (R. 31). 
That the next purchase was made at the Penn Oil Co. sta¬ 
tion at 11th St. and New York Ave. N. W., where the 
attendant sold them a quart of Mobiloil “A” from 
100 a small tank in front of the station, pouring this 
oil into quart bottle with a removable spout. The 
price charged was 30* 4 (R. 31-32). That the next purchase 
was made at a Penn Oil Co. station located at 1302-14th 
St. N. W., where they purchased one quart of Mobiloil 
“A” which was taken from a drum containing about 30 
gallons, located inside of the station. The drum was 
marked “medium.” The price charged was SO*'; (R. 32). 
The next purchase was made at the station of the Penn 
Oil Co. at 21st and M Sts. N. W. At this station they 
found two attendants, both elderly men, and purchased 
one quart of Mobiloil “A,” which was sold in a quart 
bottle with a removable spout. The price charged was 
30t (R. 32). The next purchase was made at the station 
of the Penn Oil Co. located at 2698 Q St. N. W. They 
purchased Mobiloil “A” which vras taken from a drum 
containing abdut 30 gallons, located inside of the station. 
The price charged was 30d and there was inside of the 
station an enipty Mobiloil can (R. 32). The next pur¬ 
chase was made at a station of the Penn Oil Co. located 
at Wisconsin Ave. and Mass. Ave. N. W. This station 
had two attendants, a man and a woman, apparently hus- 
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band and wife, according to the conversation! they had. 
The oil was Mobiloil “A,” contained in a quart measure. 
It was not poured out of any particular rec<^pta/?le. It 
was next to a gasoline pump. "The price charged was 25£. 
They had a conversation with the people as to ! the charge 
for it, and the answer was that the Penn Oil Co. was pur¬ 
chasing Mobiloil in large quantities and thereby able to 
sell it at lower prices than the small station^ were (R. 
32-33). The next call was made at the station! which had 
the resemblance of a Penn Oil station, located at 4900 
Wisconsin Ave. In asking for Mobiloil, they! were noti- 
fied that the station was owned by the Wavsxde Service 

m/ v 

Station (R. 33). The next stop was apparently a Penn 
Oil station located at Connecticut Ave. and Fessenden St. 
N. W., where a negro attendant informed them that the 
station was not now owned by the Penn Oi|l Company, 
101 but Mr. Bryan (R. 33). The next purchase was 
made at the station owned by the Penn! Oil Co. at 
6400 Georgia Ave. N. W. A quart of Mobiloil “A” was 
taken from a drum,—a barrel/ containing abojit 50 or 60 
gallons, located inside of the station. The price charged 
was 30< 4 . The next purchase was made at jthe station 
owned bv the Penn Oil Co. located at 2824 Sherman Ave. 
X. W. The attendant, a tall young man, told them that 
thev had Mobiloil for sale. They followed thb attendant 
into the station, where he took a quart of oil from a 5 
gallon can. The can had no marks of any kind. It was 
absolutely plain. There was also a j^oung negro at the 
station, this quart of oil was poured into the container 
and 300 was charged for it (R. 33-34). That; he did not 
ascertain the name of the attendant at that time; the next 
purchase was made at the station owned by tljie Penn Oil 
Co. located at 2027-14th St. X T . W.; that thev asked him 
whether he had Mobiloil A for sale, and he iproduced a 
new one gallon Mobiloil can. That he appears' to sell and 
sold them a quart of Mobiloil “A” for a charge of 300. 
That this concluded the purchases on July j 27th, 1925. 
That on July 28th, he delivered all samples purchased on 
Julv 25th and 27th to Baltimore, to the laboratory of chern- 
ists, Penniman and Browne, at 321 St. Paul Place. That 
on each occasion when he purchased Mobiloil “A,” he 
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asked for and received an oil represented to he Mobiloil 
“A" under the circumstances which have heretofore been 
narrated (R. *14). That he visited other stations in mak¬ 
ing his investigation of other companies, on July 29th, 
being the Republic Oil Co., the Wisconsin Service Station, 
at Wisconsin Ave. and Warren St.; the Triangle Service 
Station, at Alaska and Georgia Aves., the Columbia Oil 
Co., the station owned by Sullivan and Helan, at 14th 
and Belmont Sts. X. W.: a station located at the corner 
of 14th and S Sts. X. W., whose owner’s name we 
102 could not ascertain (R. 35). That concluded the 
survey (35). That* he delivered the cans to the 
laboratory of Penniman and Browne personally; that the 
seals and labels placed on them were intact; that he actu¬ 
ally delivered and took the matter up personally with Dr. 
Browne; that Dr. Browne, in his presence, made a list of 
the stations and attached to each of the locations a letter 
of the alphabet (R. 35-36). That he was personally pres¬ 
ent and inspected each seal with Dr. Browne to ascertain 
that they were not tampered with; that the seals had not 
been tampered with (R. 36). That lie teas personally 
present awl his ported eaeh seal with Dr. Browne to as¬ 
certain that they were not tampered with; that the seals 
had )mt hern f dm pared with (It. SO). That he made a sub¬ 
sequent investigation upon instructions, and made another 
call at the Penn Oil Co. station located at 2824 Sherman 
Ave. X. W., on Julv 30th. That the investigation was 
made on instructions from Mr. Lovejoy in New York, and 
also I)r. Browne. That he and Mr. Donnellv went to- 
gether (R. 36-37). That he and Donnelly used the same 
car and the same device, and in the same method asked 
for one quart of Mobiloil “A.” At the station was the 
same attendant who waited on them on Julv 27th. There 
was also present, the same young negro; that one quart 
of Mobiloil “A” was taken from the same 5 gallon can, 
or at least from a 5 gallon can without any marks. On 
the floor of the station they found an empty one gallon 
Mobiloil can, and an empty Mobiloil can, which would hold 
about 5 gallons. That there was also present a police¬ 
man (R. 37). That the oil was poured into the same de¬ 
vice as was done with the other samples, and was delivered 
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by him the same day to Baltimore, to the laboratory of 
Dr. Browne (R. 37). That that concluded his investiga¬ 
tion of the Washington conh/tion (R. 37). That Mobiloil 
“A” was marketed at that time in drums containing about 
55 gallons; in cans cantaining 5 gallon^; one gallon 
103 and one quart; that all containers werfc sealed and 
were plainly marked as the products of j the Vacuum 
Oil Co. That those drums which were sold to tile trade were 
not returned. That they were kept by the purchaser for 
whatever purpose he might want to use them; each ship¬ 
ment of oil is shipped in brand new containers, sealed 
(R. 38). That the cans put in the device wete clean and 
Mr. Donnelly inspected each can before they!inserted the 
can into the device. That he made investigation in 25 
other cities for the Vacuum Oil Co. with reference to sub¬ 
stitutions; that the cans used in the luberatorj device were 
brand new cans and were constructed and, rpade particu¬ 
larly for the purpose to which they were plajced; that he 
was acquainted with the—familiar with the chns that con¬ 
tained the samples that are now here in the possession of 
Dr. Browne; that they are the cans containing] the samples 
of oil that he testified he obtained from the Penn Oil 
station. 

i 

Cross-examination: 

i 

That his employment with the Vacuum 0|il Co. began 
July 1, 1925: that prior to that time he did investigation 
work for various attorneys in New York: that |he was never 
a licensed, private detective: that he did no|t do investi¬ 
gation work outside, but just got papers in shiipe for trials 
and accountings in bankruptcy matters; that he is not a 
Certified Public Accountant, but that he studied account¬ 
ancy. That he worked at accountancy for about three years 
in New York City; that he was employed bvl one Edward 
B. Lew and one Leonard Obermaver, of New York Citv, 
attorneys. That he met Mr. Donnellv around Julv 25, 1925, 
in the office of the Washington Better Business Bureau; 
that he had met Mr. Donnelly prior to July 25, 1925, in the 
office of the National Better Business Bureau in New York, 
which was in, perhaps, March or April; that j when he met 
Mr. Donnelly on the first occasion, Mr. Donrjelly was em- 
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ployed by the National Better Business Bureau in 
104 New York. (E. 4b). That he went there in April, 
after rending a news article in the New York Times 
that the said Bureau was going to enlarge i's activities; 
that h<‘ went to the Bureau and asked for Mr. Schwab, who 
was out of town, and Mr. Donnelly received him. That Mr. 
Donnelly told him Mr. Schwab would be back in a few 
days and he did not go back to the Better Business Bureau 
again: that Mr. Schwab telephoned him to call at the office 
of the Vacuum Oil Co.: that it was the Better Business 
Bureau man who sent him to the Vacuum Oil Co. and that 
when he started on this work, the agent of the Better Busi¬ 
ness Bureau was on the job with him; that he owned a 
Wiliys-Knight automobile; that he arrived in Washing¬ 
ton on the 241 h day of July, 192b, in the morning; that the 
Willvs-Knight was a 4-Cvlinder model, and that he had onlv 
had it for a few weeks; that he does not own the car now; 


that he exchanged it for a 6 evlinder car in Januarv or 

February, 1927: that as a result of the trip that he took 

around Washington on July 24th, he reports to the Vacuum 

Oil Company's office in New York by telephone; that he 

does not recollect whether or not he purchased any oil; 

that he did not have anv chemical analvsis made of anv 

* * • 

oil that day; that as a result of the report to the Vacuum 
Office in New York he was told that Mr. Donnelly was on 
his wav to Washington and would get in touch with him at 


the hotel; that Donnelly arrived in Washington that morn¬ 
ing, and called him up at the Hamilton Hotel and asked 
him to come to the office of the local Business Bureau; that 


he went to the Business Bureau in the Star Building, at 
11th and Penna. Ave. N. W., and arrived there about 9 


o’clock in the morning, where he mapped out a plan with 

Mr. Donnellv, listing the stations of the several com- 
• * 

panics; that he does not have the list: and that Donnelly 
made up the list, as Donnelly was familiar with Washing¬ 
ton; that he saw the list in the possession of Donnelly at 
the time they made the visits and has not seen it 
10b since. (R. bO); that the list was not typewritten, 
but was in long hand: that in making the list, Don¬ 
nelly consulted the telephone book, and they discussed what 
major companies owned only chain filling stations, and they 
selected four Companies; that Donnelly might have had 
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some other directory which he consulted. (It. 51). That 
they worked on the list for perhaps half an hour, and then 
started out in the Willys-Knight car, and madejtlie first stop 
at 7th St. and Maryland Ave. S. IV., arriving! there at ten 
o'clock; that he does not know how long a run it was from 
the Star Building, but did not think it was very far; that 
they stopped there and did not get out of the) car at first; 
but thev later got out and had a talk with the manager and 
watched him fill the oil into the car; that Donnelly watched 
him too, and he was standing right alongside; of Donnelly. 
Then he drove around the corner and took {lie can from 
underneath the receptable (R. 52). That thj? way shown 
doing it in plaintiff’s Exhibit B, is the way tlje device was 
worked. (R. 52). That plaintiff’s Exhibit B U not a photo¬ 
graph of the car he used, but is another e&r; that just 
shows how it is done. That the photographs plaintiff’s 
exhibits A, B, and C, show the apparatus that jhe used; that 
the photographs are not photographs of the MjTllvs-Knight, 
objected to by plaintiff, sustained, exception^ that he did 
not know the kind of car shown in the pictures^ but believed 
it was a Studebaker; that the photographs were taken in 
Rochester, but he could not recollect when, blit stated that 
to the best of his recollection that it was after July or 
August, 1925; that he did not know how long after July or 
August; that the photographs were taken by one of the 
employees of the Vacuum Oil Co. in Rochester, (R. 54). 
That the photographs were taken on one of [the highways 
in Rochester; that they were taken by a Mr* Atkins, who 
was in the employ of the Vacuum Oil Co. in Rochester 
(R. 55). That he did not have any pictures of the 
106 Willys-Knight car, showing the device was attached, 
as he had it on July 25, 1925, (R. 55); that the device 
was attached to the dashboard, but he did not recall whether 
it was on the right or the left side, but was on {he side oppo¬ 
site the side where the carburetor is; that he;dkl not know 
which side the carburetor was on. That he ojvned the car; 
that he drove the car from New York to Washington; that 
he was out as an investigator on 1 lie duty of detecting sub¬ 
stitutions in lubricating oil, and had the device to aid him, 
and that lie stated that he did not remember whether it was 
on the left side or the right side, and that wds his best an¬ 
swer (R. 56). That it was on the opposite sidg from the car- 
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buret or side, that he did not remember a question being 
asked: “Was there anything on your car occupying the 
space that you put this device in, and lie answered “No.” 
(R. 57). That the answer in reply to the question: “Is 
there any part of a Willys-Kniglit that belongs at the 
place where you had this luberator?” “Xo, it was the 
only vacant place to put the luberator,” is correct. 
That he did not desire to change his statement. That 
the horn was put to another place (R. 58). That he 
did not know whether the carburetor was on the right 
side of a 1925 model, the device was installed on the 
left side of the dashboard; that the vacuum tank was on one 
side and the device was on the other; that he never disturbed 
the vacuum tank (R. 59.) That he could not definitely 
say that the vacuum tank occupied one side of the hood, and 
the horn the other side; that he would not deny it (R. 59). 
That the horn is seated on a base at least six inches square, 
and on the left side, or on the opposite side from the vac¬ 
uum tank (R. 59). That there is as much as a ten inch 
space on that entire side of the dashboard for it. That he 
could not answer yes or no to the question: “Well, then, 
isn't it fair to tell this court that the horn took up 
107 practically all of that side of the dashboard where 
he put this device in ?” (R. GO). That the horn was 
removed from the space up by the manifold, and that space 
was used for this device. That the horn was attached with 


a special bracken* to some of the crews on the base of the 
engine (R. GO). That the special device was attached with 
brackets and bands; that brackets were attached to the 
dashboard with a square piece of wood and to the spot 
where the horn used to be (R. GO). That when the horn 
was removed there was a hole about three inches in diam¬ 


eter in the dashboard where the horn was; that the device 
was attached to the dashboard by a mechanic (R. 61). 
That there was sufficient space below the level of the 
top of the engine so that in removing the lower part of the 
device to put the can inside, you could remove the can with¬ 
out spilling it; that the device was attached high enough so 
that there was hardly any clearance between the hood and 
the top of the device (R. Gl). That the device in evidence 
is the exact size of the device used on this Willys-Knight 
(R. 61). That the plaintiff’s exhibit D was the apparatus 
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actually used (R. 63). That the samples were! collected for 
the Vacuum Oil Co., together with the Better jBusiness Bu¬ 
reau (R. 63). That for live years prior to that job he had 
been employed for lawyers in New York; tlujit he did not 
know he was going- to be needed as a witness fof the Vacuum 
Oil Co., that he did not know that the Vacuum Oil Co. con- 
templated bringing* suit to restrain substitutions; that 
the Vacuum Oil Co. never talked to him aboijit it (R. 63). 
That he did know that the Vacuum Oil Co. brought suit for 
an injunct on; that he did not know the suit wjas started in 
July (R. 64). That he saw the newspaper articles in Wash¬ 
ington in August, 1923; that he knew the suit was instituted 
in August, 1925 (R. 64). That at that time lie owned the 
Willys-Knight car used to collect the! samples (R. 
108 64). That he did not have pictures taken of that car 

with the device used on it (R. 64). That he did have 
the pictures taken Plaintiff’s exhibits A, B, ajid C (R. 64). 
That he could not tell that the body lines of ja Buick very 
closely resemble the bodv lines of a Willvs-Knight. That 
lie was not qualified to answer whether or not the hood lines, 
the radiator, and the body lines of a Buick! more closely 
approach the hood lines, the radiator lines, hnd the body 
lines of a Willvs-Knight than anv other car oin the market. 
That he remembered the lines of the radiator lof his Willys- 
Knight car in 1925 (R. 65). That he does not know the 
lines on the radiator of a Buick in 1925 (R. 05.) That the 
hub cap on his 1925 Willys-Knight was madg of hard rub¬ 
ber; that the hub cap on the wheeel was aluminum with 
“W. K.” on it; that he did not know what ajhub cap on a 
Buick in 1925 looked like (R. 66). That exhibit A is a pic¬ 
ture of him standing in the picture; that it Vas purely by 
accident that he stood in the pictures so ad to cover the 
lines of the radiator and hub can; that it whs by accident 
that he used a Buick car for the pictures, Plaintiff’s ex¬ 
hibits A, B, and C.; that it was not because the car used in 
the pictures was found to have an open spaces on the right 
hand side of the dashboard under the hood; it was not for 
that reason that he used the car that was usjed in pictures 
Plaintiff’s exhibits A, B, and C (R. 67). That he read 
Donnelly’s affidavit in this case a few years! ago; that he 
also made an affidavit in this case prior to tlie filing of the 
complaint (R. 67). That he signed an affidavit on August 
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20, 1925, and that it was the first affidavit made in these 
proceedings. That he knew a lawsuit was started or was 
in contemplation in this matter (K. 68). That he still owned 
that Willys-Knight at that time; that lie still did not have 
any pictures taken of it, showing the device as he used it 
(R. 68). That he read Donnelly’s affidavit. That he did 
not know when Donnelly’s affidavit was made (R. 

109 59). That he read it after the ease was filed in the 
office of Thompson and West, at 14tli and G Streets, 

Northwest, Washington, D. C. in the office of our attorney 
(R. 69). That he did not tell anybody at that time that 
Donnelly’s affidavit was wrong, to his own knowledge (R. 
69.) That he never told anybody that Donnelly’s affi¬ 
davit was wrong, to his own knowledge, nor did he 
ever make any complaint about the affidavit (R. 70). 
That he does not know whether it is right or not. That he 
cannot answer the question whether or not there was any¬ 
thing wrong with it (R. 70). That he was shown the affi¬ 
davit of MrJ Donnelly made on August 12th, 1925, but 
stated that he was not qualified to answer whether there 
was anything! in there that was a misstatement of facts, to 
his personal knowledge; that he was with Donnelly on all 
the excursions (R. 70). That he saw the attendants pou£ 
the oil in the device; that Donnelly got out of the car and 
stood there and watched the men put oil in the car; that he 
saw what they did; and that Donnelly saw what they did 
(R. 71). That he could not say what is the breather- pipe of 
an automobile; that he did not know that the breather pipe 
on an automobile is where vou fill the oil into the crankcase 
(R. 72). That he had heard the term “breather pipe” but 
did not know when he first heard about it (R. 72). That 
perhaps he did use the term “breather pipe” yesterday; 
that he does not recollect ever using the term “breather 
pipe”, when 1 speaking of an engine, that he is not a me¬ 
chanic (R. 73). That he has owned five or six automobiles; 
that he believes he knows what a breather pipe in an engine 
is (R. 74). That a breather pipe is the part where the oil 
is poured into the crank case (R. 74). That the breather 
pipe on a four-cylinder Willys-Knight 1925 model, the one 
lie owned, was in front of the engine (R. 74). That he does 
not recollect what side of the engine it was on, that 

110 his present impression is that it is on the left side, 
that lie did not recollect which side the breather pipe 
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was on in his 1925 four-cylinder Willys-Kniglit, which he 
was driving around the different stations, mjaking these 
visits, with the device on it; that the breather pipe is a pipe 
about ten inches long and about an inch and a Half in diam¬ 
eter with a rubber cap on it (R. 75). That dt the filling- 
stations at which he stopped, the oil was poured into the 
device which was at the extreme rear on the'left side of 
the compartment under the hood of your car (H. 75). That 
he made notes of what took place in each station immedi¬ 
ately after they took place; that he did not reniember testi- 
fving the dav before that “when the device is used for fill- 
ing purposes at the stations, it gives the appearance that 
the oil is being actually used in the engine” (R. 76), that 
the breather pipe, or where you fill the oil intjo the engine 
on the car he was driving that day, was on the forward end, 
on the right hand side of the car, and the apparatus was up 
high on the dashboard at the back on the left jliand side of 
that space (R. 77) that the device had a pip0 running to¬ 
wards the intake of the carburetor manifold; that the pipe 
is now bent, it was straight at the time. Thgj,t it was put 
in here, run across the engine under the lipod and was 
taped to some parts of the carburetor. That it was a 
dummy pipe and was plugged up so that oil cbuld not pour 
down through, although it had the appearancej as though it 
would (R. 77); that the device was attached|to the dash¬ 
board and not to the breather pipe, either directly or in¬ 
directly (R. 79). That the statement in his affidavit “which 
device was so arranged that the oil, instead of flowing into 
the crankcase, was actually led into an empfy removable 
metal can, is correct (R. 79). That the experiment explained 
was that the oil was poured directly into the can (R. 80). 

That his note book begins with the start! of the Wash- 
111 ington inspection (R. 80). That he mhde some pur¬ 
chases from the Republic Oil Co. aiid Wisconsin 
Station, the Triangle Station, the Columbia 6il Company, 
Sullivan and Helan, 14th and S Sts., N. W., and other sta¬ 
tions owned and operated by stations other than the Penn 
Oil Co. (R. 80-81); that he made no affidavits about the 
other purchases (R. 82). That he went to!the Sherman 
Ave., station on July 30th; that he did not j exactly know 
what the chemist had reported on the samplb he gathered 
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there on the 27th; that lie was instructed to call at the sta¬ 
tion and procure another sample; that they did not tell him 
the nature of the chemist's report; that he believed that a 
substitution had been made tor mobiloil (R. 82); that he 
could not answer whether or not that would constitute an 


offense, 

worked 


obtaining; monev under 

o • 

tor lawvers for 5 years 

% t 


false pretense; that he 
in New York before he 


took this job (R. 82-83); that there was a policeman in the 
station on July 30th; that he did not make any complaint to 
him nor did he take his number (R. 83); that as a rule the 
breather pipe on an automobile is pretty dirty (R. S3); that 
he does not know anything- about the workings of an inter¬ 
nal combustion engine (R. 83); that he knows there are 
various systems of splash lubrication; that lie knows noth¬ 
ing about the air pressure in the base of an engine; that 
he does not know anything about the deposits which are 
in a breather pipe; that he has never put his finger in a 
breather pipe and come in contact with those deposits in the 
breather pipe of an automobile; that he has never looked 
in a breather pipe more than to pour oil in; that it looked, 
dirty (R. 84); to the question, “Did anybody in this case 
tell vou that the cans von used could not be connected with 
the breather pipe and have your experiment reliable”, he 
answered “qualify that question, I don't understand what 
you mean," that he did not understand the question; and 
that that was the best answer he could give (R. So). 


112 That some of the attendants at various stations where 


they purchased oil asked them what the device was 
that they were using, and they told them that the device 
was a lubricator and with that, the attendant was apparently 
satisfied and he poured oil in it (R. 85). That he told the 
attendant the device was a luberator and that satisfied the 


attendant and there was no further question asked on the 
part of the attendant (R. 86). That he bought Mobiloil A. 
That that is a heavy medium oil; that the station attend¬ 
ants did not ask any questions about why he was using that 
grade of oil in the luberator (R. 86). That no station at¬ 
tendant at these filling stations ever told them that he 
was going wrong in using this heavv grade of oil on a luber- 
ator, after he had explained to them that it was a luberator 
(R 86). That they made no objection to it. That they 
never said a word about the grade of oil; that he made 


PENN OIL CO. VS. VACUUM OIL CO 


! 


67 


notes in Ills book of what took place in these stations. That 
there is no reference in the book or any entry or any note 
of any visit where a manager or attendant at the station 
asked him any questions and that he told ljim anything 
about this so called luberator (R. 87). That lie made notes 
in the book about the attendant having gold t^eth or being 
minus a tooth here and there; that he made nojtes about his 
age and color of his hair; that there was no mention of the 
conversation had (R. 87). 


Redirect examination: 

That Mr. Atkins is the Assistant Chief Chjemist of the 
Vacuum Oil Co. with offices in Rochester; that these pic¬ 
tures, Exhibits A, B, & C, were taken in Rochester to show 
the location of the luberator; that there wasj no occasion 
for his making an affidavit in reference to the other com¬ 
panies (R. 88) that he communicated with the firm of John¬ 
son and West, Attorneys representing the Vafcuum Oil Co. 

and that they did not request him to niake any affi- 
113 davits in reference to the other companies (R. 89). 

Recross-examination: 

: 

That the device has nothing to do with tlie cranJcase; 
it is on the water jacket of the engine and has nothing to do 
with the crankcase (R. 89). That he is familiar with the 
term 44 crankcase’’ (R. 89). That he is familiar with the 
term waterjacket. That he knows something about the 
outward appearance of a gas engine; that he! understands 
that the breather pipe is a technical term (R. 89). That 
the device was not put on the waterjacket, bfit that there 
was a part that came across for a support, from the water- 
jacket (R. 90); that he believes they call it; waterjacket. 
It was one of the screws that held down a part of the engine 
to the lower part of the crankcase. There wajs an iron bar 
or something that came across to give it supbort, because 
this luberator was attached by these flexible bands and the 
two brackets on a piece of wood (R. 90). He thinks it 
would have been possible to connect the luberator on the 
engine itself. That he never tried to put it in! there, that it 
was done in a garage by a mechanic who selected that place 
as the best place to put it (R. 90). That fhe mechanic 
selected the dashboard (R. 90). That he coul,d not remem- 
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ber the mechanic’s name, but that the mechanic worked at 
the Breton Hall garage in New York at 83rd St. near 
Columbus Avenue (R. 90). That his car was stored at 
that garage for a short time. That during this time the 
mechanic did the work and that was in July 1925 (E. 91). 
That when he came back from Washington, he stored his 
car for about 12 months straight (E. 91). That the work 
was done in the Bretton Hall Garage in July 1925 under 
the name of Otto Obermayer (E. 91). That at that time he 
lived at 151 West 81st St., and left his address at the 
garage. That some mechanic or employee in the 


114 garage installed the appar-tus on the car (E. 91). 

That it was installed prior to the 23rd or 24th day 
of July, 1929. That there can be no mistake about that 


(E. 91). 


The next witness produced on behalf of the plaintiff was 
Dr. Arthur Lee Browne, who testified as follows: 

That he is ait analytical and consulting chemist and has 
been practicing since 1893; that lie is associated in a part¬ 
nership with Penniman and Browne, since 1893 (R. 92) 
that he is a graduate of Johns Hopkins University and 
that he has been doing ever since he started in business, a 
general line of analytical and consulting work, embracing 
a pretty large field (E. 93). That prior to July 1925 he 
had a very large experience in analyzing oils to determine 
the characteristics of the same; that samples are going 
through their laboratory at the rate of 8 or 10 a dav; that 
thev commenced making analysis the first vear thev started 
in business. That they drew specifications for oil that 
year (R. 93). That he received sealed cans from Mr. 
Otto Obermayer in the month of July 1925 (R. 94). That 
those samples are in court (E. 94). That Obermayer de¬ 
livered the samples to him and obtained a receipt. That 
he made a list of the samples as they were received. That 
he does not have the original of the list; that Obermayer 
received the original (E. 94). That he has the original 
memorandum in his notebook but a copy was made of that, 
the receipt he spoke of giving to Obermever, but he has a 
list of them in his notebook here (R. 94). That on July 
28th. he received the following samples of oil from Ober- 
maver. to which he attached a designating letter, the first 
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one being- 4 ‘A.” The marking- on that can vfas “Penn Oil 
Company, Washington, D. C., Wisconsin and Massachus¬ 
etts Ave. S. W. Corner” (R. 94). That that! marking was 
on the can when he received it on a piece of | paper tied on 
to a tin can and that he copied that into his jnote book (R. 
95). That the letter “A” was his laboratorv designation 
mark; that had nothing- to do with thq marks on the 
115 can; that the following cans as identified were re¬ 
ceived from Obermayer and are now ill Court; sam¬ 
ple “B,” Penn Oil Company, Washington, Dj C., Wisconsin 
Avenue, 4500 Block; sample “C,” Penn Oil Company, 
Washington, D. C., 21st and M St. N. W., Southwest Cor¬ 
ner; sample “D” Penn Oil Company, Washington, D. C., 
1262 lltli St., S. E., sample “E,” Penn Oil Company, 
Washington, D. C., 4th and Massachusetts Avenue, N. W. 
sample “F,” Penn Oil Company, Washington, D. C., in¬ 
stalling auto supplies, New Jersey Avenue and D Sts. N. W. 
sample “G,” Penn Oil Company, Washington, D. C., 2698 
Q St., N. W., sample “H,” Penn Oil Company, Washing¬ 
ton, I). C M 14th and V Sts. X. W., Southeast (jlorner, sample 
“I,” Penn Oil Company, Washington, D. (J., Connecticut 
Avenue and Fessenden St. X. W., sample ‘fj,” Penn Oil 
Company, Washington, D. C., 220 Seventh St. S. W., sam¬ 
ple “In” Penn Oil Co., Washington, D. C., 5l9 K St. X. W. 
sample “L” Penn Oil Company, Washington, D. C., 4900 
Wisconsin Ave.* X. W., alleged present owijicr West Side 
Service Company; sample “M,” Penn Oil Company, Wash¬ 
ington, D. C., 1302 14th St. X. W., sample “X,” Penn Oil 
Company, Washington, D. C., Xew Jersey Ave. and O Sts. 
X. W., sample “O,” Penn Oil Company, Washington, D. C. 
2824 Sherman Ave. X. W., sample “P” Penii Oil Company, 
Washington, D. C., Xortheast corner of XewlYork Ave. and 
11th St., X. W., sample “Q” Penn Oil Combanv, Washing¬ 
ton, D. C. 3096 Florida Ave. X. W., sample j“R” Penn Oil 
Company, Washington, D. C. 6104 Georgia Ave. X. W., 
(R. 95-96). That that was all of the samples received 
from the Penn Oil Company on that day. That, all the sam¬ 
ples were sealed at the time he received them, and that they 
have not been out of his possession or custody since the 
time he received them, referring to plaintiff’s exhibit E, 
witness stated, that he attached a card with his firm name 
and the letter “A” on the front side for safety’s sake; that 
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attached to the can was a piece of paper on which is written 
“W isconsin Avenue and Massachusetts Avenue 
11() Southeast corner,” and that was on the can when he 
received it. That in the upper right hand corner 
there is a wax seal with U P” and “B” on it, and that that 
was put on there to hold the label on; that the initials ‘ k P” 
and “B” are the initials of his firm; that there is also a 
wax seal on the side of the spout firmly affixing it to the 
card holding the label.” which seal was placed on there by 
him. That he made an analysis of this oil (R. 99). That 
the oil was removed from the can for that purpose; that 
there was on the can on the inside a little metal cup that 
slides down into it and acts as a seal on the inside. That 


lie punched two holes through that and poured the oil out 
through those two holes (R. 99). That he took the screw 
cap off when he received the sample; that the oil after being 
analyzed was not replaced in the can, but was waste oil; 
that he took about a half a pint for each test and that the 
oil left is the residue of the sample untouched (R. 100). 
That each of the samples received were similarly marked 
and were in the same condition with reference to the deal 


at the top; that in each one of the samples received he re¬ 
moved a sufficient quantity from each to make the neces¬ 
sary analysis (R. 101). That he received a sample of what 
was represented to be Mobiloil A from Mr. Smith of the 
Vacuum Oil Company, who brought him down a sample 
right from the works, a works sample of Mobiloil A; that 
he received the sample on the 28th and that he made an 
analysis of the sample of Mobiloil A; that he made an 
analysis of all of the samples submitted by Obermeyer and 
used as a standard of comparison the sample that was sub¬ 
mitted bv Mr. Smith as being the standard Mobiloil A, 
which he brought to him from the factory. That in making 
the tests he used what is known as the functional test, that 
is the determination of the gravity which is the determina¬ 
tion of the weight of the oil; the determination of 
117 the flash point which is the temperature at which a 
sufficient amount of vapor comes off to give a small 
flash across the surface of the oil. The fire point, which is 
the temperature required, the oil must be held to that 
temperature in order that it will take fire; the viscosity 
test, which is the time it requires for a measured quantity 
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of oil to flow through a standard orifice expressed in sec¬ 
onds. For example, 60 seconds would he j viscosity 60. 
That he determined the pour test, cold test, j the tempera¬ 
ture at which the oil would congeal. That he compared the 
colors; that was the color test, comparing the!various sam¬ 
ples of oil to determine whether they were tljie same or of 
dissimilar colors. One might be green and another might 
be black, etc. (R. 101-102). Those are the standard tests 
adopted by the American Society for Testing Materials, 
and have been adopted by the Federal Specification Board 
(R. 102). That he has notes of the analysis that were 
made at the time. That sample “D,” 1262 11th St. S. E., 
according to his analysis and in his opinion, ijs not Mobiloil 
A (R. 103). That the procedure adopted by ljiim in making 
the tests is the standard method for determining the iden¬ 
tity of oil (R. 104). That the viscosity test is made with a 
standard instrument known as the Saybolt! Viscosimeter, 

%/ I * 

which is comprised of a brass tube, the dimensions of which 
he does not recall. That the tube is surrounded by water 
or by steam dependent upon what temperature the work 
is done at. The tube has out at the end a stnall orifice, a 
standard orifice. The oil is put into the large tube, a cork 
having been placed at the lower end to prevent it from 
flowing out. The temperature is then brought to that de¬ 
sired, and in this case was 210 degrees Fa-rejiheit. The oil 
is brought to tlie desired temperature, a thermometer being 
in it. When it has reached the temperature the cork is 
removed and he starts a stop watch to| take the num- 
118 her of seconds it takes the oil to flow into a measured 
cvlinder. When it comes to the graduate mark on 
that he stopped his watch and the number of! seconds is the 
viscosity of that particular sample of oil (ijl. 104). That 
the pour test is that temperature at which the oil, when sub¬ 
jected to a freezing mixture, ceases to move,|ceases to flow. 
That it is the temperature at which is partially congeals. 
That the other test used by him in connection with making 
these analyst's was the determination of gravity, that is the 
weight of the oil; that the specific gravity is iplain, the flash 
point and the fire point (R. 104-105). That'the flash point 
is the temperature to which the oil may be raised in order 
that a sufficient amount of vapor is given pff that a flash 
could take place, that a flash will take place when a stand- 
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ard flame is applied to it, which is a firing of the liberated 
vapor of the oil. That all the heavier oils have higher 
flashes than the lighter oils. That coal oil, for example, 
has a low flash point, and cylinder oil has a very high flash 
point (R. 105). That if you had a low flash point and a 
high fire point then it indicates there is some admixture of 
an oil that lowers the flash point, makes it flash at a much 
lower temperature than it should ordinarily (R. 106). That 
in comparing the colors he filled four ounce bottles with the 
two oils, that is, the standard or the work samples and the 
oil under test 1 and submitted them to reflected light and 
transmitted light. That he looked at a light through the 
oil and then put the oil around the other way and let the 
light reflect upon the oil, and he would note its color. That 
it was green in reflected light; that it was dark looking 
through (R. 106). That the test he made does not indicate 
the lubricating quality of the oil, but only the identity of 
the oil (R. 106). That they do not arrive at their con¬ 
clusion from anv one single characteristic, but thev arrive 
at that in that if thev are the same oil they must 
119 agree in all thier physical tests. So they cannot take 
any single one, for example the flash or the viscosity 
alone and judge that oil as being equally the same as some 
other oil of the same flash or the same viscositv; but all of 
their tests must agree (R. 106). That there is a range of 
tolerance allowed. On viscosity it would be probably two 
seconds. In laboratory work with the same individual that 
might not be more than 1 second, and with a second indi¬ 
vidual it might be 2 seconds variation. In the flash point 
and fire point there is a variation of five degrees for oils of 
high flash and high fire. That is a perfectly legitimate 
tolerance (R. ! 107). That assuming that the results from 
tin' analysis of the sample show that the various tests are 
within the range of tolerance allowed for the standard of 
comparison, or very close to the maximum range of toler¬ 
ance, then he could not say they were not the same oil, nor 
could he say they were the same oil (R. 107). That there 
would be no doubt in his mind if there be a considerable 
difference between the results from each one of the tests 
from the standard of comparison and the samples. That’ 
tests were made of his instruments in his presence to de¬ 
termine their accuracy in accordance with the Bureau of 


PENN OIL CO. VS. VACUUM OIL CO 


73 


Standards specifications. That one of the Samples was 
poured to show the correctness of their viscosimeter sand 
it was found to be correct; that Mr. Love joy arid Mr. Smith 
were present when the analysis of the sample Mobiloil A 
was made (R. 108-109). That the oil, sample D in his opin¬ 
ion, based upon the tests made in his lab-atory is not Mobil¬ 
oil A (R. 110). That the sample Q in his opinion according 
to the analysis made was not Mobiloil A (R.llll). That 
sample X in his opinion is not Mobiloil A (R.llll). That 
he has no means of measuring and expressing the color 
(R. 112). That in order to determine the color, he got two 
oil bottles, 4 ounce oil bottles, that he tilled on0 with Mobil¬ 
oil A, and the other with the sample under examina- 
120 tion; that he held them to a windows and looked 
through for transmitted light. That lie! turned them 
around and got the window light on them for! the reflected 
light; that in order for the two samples to correspond, he 
must get the same color both ways; that he only indicated 
the differences (R. 112). That in the samples! B and F the 
reflected light was green and that that was a different color 
from that of Mobiloil A (R. 112). That in Sample Q the 
color was dark; that that color differed from (the standard 
sample of Mobiloil A, but that in sample Q t lib oil with the 
transmitted light was the same as the standard Mobiloil A 
sample, but was very dark with the reflected light (R. 112). 
That in his opinion the sample K (519 I\ St. |S T . W.) is not 
Mobiloil A (R. 113). That sample M (1302 14|th St. N. W.) 
in his opinion according to the analysis is not Mobiloil A 
(R. 114) that sample (1 (21st and INI Sts. X". AVI) in his opin¬ 
ion according to his analysis is not Mobiloil A (R. 115). 
That the sample G (2698 Q St. X. W.) in his opinion is not 
Mobiloil A (R. 115); that the sample A (Wise. Ave. and 
Mass. Ave. X. AY.) in his opinion according ti the analysis 
made, is not Mobiloil A (R. 116); that he received a sub¬ 
sequent sample from 2824 Sherman Ave. X. jW. ; that the 
first sample is O-l and the second sample is IO-2 (R. 116). 
That in his opinion the sample O-l (2824 Sherman Ave. 
X. AY.) is not Ylobiloil A; that he made otherf tests of that 
sample upon discovering that the oil had sdcli a remark¬ 
ably low flash point as compared to its fire point, that is 
200 to 430—that is 230 degrees. That he distilled that oil 
to see whether or not he could abstract anv; light volatile 
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mat (‘rial. That such distillation yielded him about 2 per 
cent. That the oil being very dark in color, he filtered it 
through paper washing the paper well with gasoline, and 
he found a very dark, black deposit left on the paper, which 
he examined with a microscope, and could see particles of 
carbon: that he performed the same experiment with the 
sample of Mobiloil A and found that he had clean 
121 filter paper; that there was no black carbon left on 
the titter paper (II. 117) that the filter sheet of sam¬ 
ple <) 1 disclosed large particles, that is, microscopically 
large, of carbon, burned oil, and charred oil (R. 124). That 
ho distilled separately the volatile substance of the sample 
() 1 and that the substance is contained in a bottle marked 
plaintiff's exhibit 1 : that the substance was about 200 cubic 
centimetres, which is less than a half pint, and out of that 
he got 4 cubic centimetres, which means he got out of that 
two per cent from the original oil, two per cent of that 
volatile distillate (II. 125). That the bottle is sealed and 
was scaled by him; that in his opinion the substance was 
what he calls the heavv ends of gasoline. That it has a 
mixed smell, a little* coal oilv and a little gasolinv smell. 
That if a drop is put on paper it will evaporate and will 
leave a drv spot, no grease on it, it evaporates clean (R. 
125). 

Objected to by defendant. 

'fhe witness then broke the seal on the sample 0-1 (Ex¬ 
hibit “.J") and tesiilied that he observed a distinguishing 
odor that smelled of coal oil and was a little pungent; that 
that odor is not the odor of unused, clean motor oil; it is 
characteristic of a used oil (IT 127). That the plaintiff’s 
Exhibit ••K’’ is a sample of Mobiloil that came to him by 
way of Mr. Smith as a stan-ard of comparison; that the 
sample 0-1 in his opinion, is used oil, and that in his opin¬ 
ion the oil has been used in an internal combustion engine; 
that in his opinion the sample 0-1 was what is ordinarily 
spoken of as “crank case drainings” that is, the oil from 
an internal eomlms-ion engine (R. 129-130). That he held 
in his hands two pieces of glass with same asA* taken from 
the sample 0-1 after burning: that he burned off five cubic 
centimeters, which is over a little over a teaspoonful from 
() 1, and live 1 cubic centimeters of the Standard “A” that 
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lie could not see any from the Standard “A,’' but 
1:22 that lie got that ash which he preserved 'in that way; 

that lie tested the ash to see whether tljere was any 
iron in il; that he found iron, but found no copper or lead, 
that he did not search for metallic iron, but that the iron 
he found may have been partly metallic, but lje thought it 
was mainly rust; that this condition further confirmed the 
fact that the sample 0-1 was a used oil (R. 1130); that he 
made* a report of his finding in these analys/s jo Mr. Love- 
joy of the Vacuum Oil Co.; that there were present when 
he analyzed 0-1, II. J. Gundlach, Chief chemist for the In¬ 
terocean Oil Co. his assistant, and Mr. Lovejcly, and he is 
not positive but Air. Obermayer and Mr. Lpvejoy were 
there (R. 131): that he subsequently was submitted a sam¬ 
ple from the same address on Sherman Avc. find received 
the sample on the 5th of August, it having been shipped to 
him by Mr. Obermayer by express (R. 131). That he made 
an analysis of that sample, which was marked 0-2 (R. 132). 
That he sealed the sample. That he broke the! seal in open 
court and poured it into a bottle (plaintiff’s <j‘xhibit “P,” 
and in smelling oil, stated that there is a very; acrid smell; 
that it smells of black volatile materials like j coal oil and 
gasoline (R. 133); that he took plaintiff’s exhibit “M,” 
which was a sample of Mobiloil “A,” and ill comparing 
adors stated, there is a decided difference, a jvery decided 
difference, stating that it was the smell of swgct, clean oil; 
that the Standard Mobiloil A has the smell if unused oil 
(R. 133-134). That he made a further test ojf the sample 
0-2 for the determination of iron: that in addition to the 
usual test he burned off a small portion of oil! and found a 
red ash, which he determined contained a |considerable 
quantity of iron (R. 134). That in his opinion the oil 0-2 
was what is commonly called “crank case drainage” (R. 
134). That the sample “H” (2027 14th St.) ih his opinion, 
is not Mobiloil “A” (R. 136); that in his opinlion, the sam¬ 
ples 0-1 and 0-2 are not Mobiloil “ A ” (R. 136); 
123 that he made an analysis of other samples which are 
not included in his report ; that four of t|hese samples 
corresponded in their characteristics to Mobiloil “A” (R. 
136). That sample “J” is on the doubtful line. That he 
is not prepared to state that it certainly is Mobiloil “A” 
(R. 137). That the blackboard covers all the!samples sub- 
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mitted him through Mr. Obcrmayer (R. 137). That the 
samples “0” and “A” might have been the same oil; that 
he does not think any of the others would correspond (R. 
130-143). 

(Yoss-examination: 

That where an analysis of oil shows a difference, a slight 
difference in flash point and fire point, and viscosity, and 
the specific bravity, that he would not be prepared to pro¬ 
nounce such different samples as samples of different oils. 
That a difference in the flash point of an oil of forty de¬ 
crees Fa-renheit would undoubtedly be enough difference 
to brand samples as samples of different oil (R. 144). That 
in a flash point of three hundred and eighty five degrees 
Fa-renheit, and three hundred and fortv five degrees in 
another sample, would positively indicate that they would 
not be the same kind of oil (R. 144). That a difference of 
ten degrees in the fire point would not necessarily point to 
different oils, hut a difference of 10 degrees for dealing 
with the same sample of oil would be an error that ought 
not to be allowed (R. 144). That if he found a difference 
of twenty-five degrees in the flash point and twenty de¬ 
grees in the fire point, he would conclude, and there would 
be no question about it in his mind that he was examining 
samples of different kinds of oil (R. 144). That in a test 
showing a flash point of three hundred and eighty five de¬ 
grees Fa-renheit, and a fire point of four hundred and forty 
live degrees Fa-renheit, as opposed to a flash point of three 
hundred and sixty degrees Fa-renheit, and a fire point oi 
four hundred and twenty degrees Fa-renheit, would be dif¬ 
ference enough to condemn those samples or at least 
124 to lead you to conclude that those were samples of 
different oils; that there would he no question in 
his mind that they were different oils (R. 145). That the 
grade of oil is determined by the manufacturers (R. 146). 
The grade of oil does not determine the flash point, it has 
nothing to do with it; that because an oil has a flash of 385 
does not mean that that is a medium, or a heavy oil (R. 
146). It is the amount of volatile substance that deter¬ 
mines the flash point, that the weight of the oil, light, me¬ 
dium, or heavy does not determine the fire point; that 
gravity has nothing to do with the classification light, me- 
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dium or heavy oil; it is the viscosity coupled with the cold 
test that makes it; cold test is temperature at which it will 
freeze; that heavy oil will show a higher viscosity, or it will 
take a greater number of seconds for a heavy oil to run 
through the apparatus (R. 147); that they makp a written 
report for anyone who sends in oil to be analyze^; that the 
six papers handed him is a written report made )>y his firm 
showing an analysis made by his firm of oil sent to it for 
that purpose; that he marked the samples sent him for 
analysis with certain letters of the alphabet; that each can 
bore the name 44 Penn Oil Co.” but he did not pjit that on; 
that none of the samples here bore the name of any other 
than the Penn Oil Co.; that there are samples from other 
companies, but not here; that the samples from the other 
companies were brought to him by Mr. Oberndayer; that 
Obermaver brought the other samples at the saifie time; the 
28th, that lie received samples from the American Oil Co., 
the Republic Oil Co., Wisconsin Service Station, and the 
Triangle Service Station; that he analyzed those samples 
and made reports; that he must have turned those reports 
over to Mr. Obermayer or someone in tlie Vacuum 
125 Oil Co., that he does not have the reports with him 
(R. 151); that he does not know how the;samples of 
oil in cans marked from A to R were gathered (R. 152); 


that he does not know where the device was put pn; that the 
breather pipe of an automobile is rather dirty oh the inside 


(R. 152). That he is only partially familiar with the work¬ 
ing, only partially so, of an internal combustion engine; 
that he has made a study as to the operation of the oiling 
in a crank case; that the oil becomes oxidized in the crank 
case as the crank shaft beats into it; that the oil is beaten 
up by the revolving crank shaft and that a misit is formed 
in the crank case (R. 154). That there is air pressure there; 
that the air pressure in a four cylinder motor is noticeable; 
that the smaller the number of cylinders, the larger the air 
pressure, and that the air pressure is further increased by 
leaking piston rings, to such an extent that they had to 
put a cap on the breather pipe to keep the air pressure from 
driving the oil in the crank case out through tjhe breather 
pipe (R. 154). That that is to relieve the pressure that 
may accumulate in the engine due to temperature, as well 
as other things (R. 154). That in the relief of that pres- 
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sure there is a current of air through the breather pipe; 
that in the crank case there are crank case drainings, and 
that, beaten into a mist, is carried into the breather pipe; 
1 hat that mist contains carbon deposits in a very small 
amount; that it contains some carbon thrown up from the 
crank. It also contains a considerable amount of street 
dust in the breather pipe as the air sucks in, and the air 
must suck in when the engine cool- down (R. 155). That it 
does not when you start your motor up, because the ex¬ 
plosions in the cylinder head create a great deal of pres¬ 
ume. so that mist is the only mist that is put through the 
breather pipe (R. 155-156). That if you lift your cap off 
the breather pipe and run your finger around the 
126 inside of the breather pipe, your finger would get 
dirty (R. 156). That there would be some carbon 
and gasoline there also. That he has grave doubts as 
to whether or not there would be deposits of iron and lead 
too (R. 156). That there would be deposits of crank case 
drainings and there might be some iron rust there, but he 
could not see that there would be any lead unless they would 
be using one of these lead gases, like “Esso”, or some¬ 
thing of that!sort, and in that event you might possibly 
find lead there (R. 156-157). There would be iron there, 
which is just rust. In other words, there would very likely 
be crank case drainings, pure and simple in the breather 
pipe ( R. 157). That an oil that shows a high flash point, or 
at least a low flash point and a high fire point, indicates 
that there is present volatile material that vaporizes at 
that temperature and then leaves the oil at a high fire point 
( K. 157). That the black board sample of Mobiloil A shows 
the Hash point and the fire point are 60 degrees Fa-renheii 
apart, and that that shows nothing volatile (R. 157). That 
in that sample there was no volatile substance that would 
attract undue attention from a chemist; that the fire point 
450 in. the sample 0-1 is not a bad specimen; that a fire 
point of 420 in 0-2 is not a bad specimen; that the first 
thing that caught his attention in 0-1 and 0-2 was the odor 
(R. 158). That the flash point confirmed his belief that 
the oil was used oil (R. 158). That the odor was pungent, 
an acid smell, a smell of coal oil (R. 158). That it is a smell 
of the aldehydes (R. 158). That that odor comes from 
used oil; that with a flash-point in 0-1 of 200 and the oil 
shows a fire point of 430 that that shows that there was 
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only a very small quantity of volatile substance and that 
in the sample 0-2 with a flash point of 230 instead of 200 
would indicate that there was less volatile in Q-2 than in 
0-1, and in both samples there was only a very small 

127 quantity (R. 159). That there is not enough dis¬ 
tinction or variation between 4(5.0 and 47 in the vis¬ 
cosity test to declare that they are different oils (R. 159). 
That in the samples Q and K the viscosity is! practically 
the same and so far as viscositv is concerned it would in- 
dicate that those two samples were possible j samples of 
the same oil (R. 160). That the color of Q and K is dark 
and sample Q says Standard and this is slightly dark, so 
that there is not enough difference to declare them different 
kinds of oil ((R. 160-161). That they might luive been the 
same grade of oil (R. 161). That the sample H has a flash 
point of 400 and sample M a flash point of 395.! That there 
is not enough difference to declare them to be different 
(R. 161). That there was not enough difference in a lire 
test of 455 and 450 to declare them different {)ils; that in 
viscosity 47 and 50.5 that the difference is a littje wide, that 
K. shows a dark color and M. shows a green; K. says 
slightly darker, with reflected light, and the other says very 
dark, being the transmitted light (R. 162). That the light 
tests were made at the same hour; that if the tveather was 
darker and the oil dark in color, it would slijnv up more 
dark if the light were less intense as a scientific fact (R. 
162). That he did not make the tests at the j same hours 
each day; that he does not know whether he mAde the tests 
on M and K at the same time (R. 163). Thatj there could 
have been a difference between K and M of fifteen minutes; 
that he ran flashes, fires, etc., and then did the color tests, 
that he did not take them up as one tube and jrun through 
the different tests, in other words he did not ihake a com- 
plete analysis right straight down through arid then take 
up another one and do it with that, but he would run all the 
tests, the cold tests, and then he took the lists! afterwards 
and made the color tests and all of the coloj.' tests were 

made one right after the other (R. 163). That he 

128 could not sav with absolute certaintv that K. and M. 
were different oils from the color tests (R. 163-164). 

That K is dark and slightly dark and M says grben and very 
dark; that, he is positive that they are not the same oil (R. 
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164). That the color alone could not determine whether 
the oil is the same that you have practically the same phy¬ 
sical tests (R. 164). That when he finds two samples dif- 
fering ra/icallv in the color tests he is prepared to say that 
they are not the same oil (R. 164). That it is necessary 
for him to go into flash, fire, viscosity and specific gravity 
tests to give a positive opinion that samples of a different 
color are samples of a different oil (R. 164; that he can 
take all of the samples mentioned and then make the color 
tests and if the color tests differ it makes no difference 
whether the other characteristics conform or not, if the 
colors of those two oils are different then the oils are not 


the same oil; that it may have been that one oil has been 
exposed to oxidation and changed its color, but as he re¬ 
ceived the samples he would not pass them as the same 
oil (R. 165): that if oil is exposed to air longer than other 
samples its color may change; that in order that before the 
color tests should be taken conclusively it is necessary that 
lie should know that the samples had been subjected to air 
exposure a like length of time (R. 165) that it takes a very 
considerable length of time to change an oil from green to 
dark, but that it may be done just by exposure to air (R. 
166): that most of the samples beginning with exhibit D 
are all about 40 insofar as they pertain to the pour test, 
there being one 50 and one 15. All of the forties would 
have the same pour test (R. 166); that if he tested an oil 
with a pour test of forty and another sample with a pour 
test of fiftv that would not convince him that they 
li!0 were different oils. That that would be strong evi¬ 
dence that they are not the same oil (R. 166): that 
a sample of oil with a fifty pour test would be an oil that 
would congeal first, but that the body or the weight of that 
oil is more or less governed by its viscosity (R. 167). That 
there is nothing startling to find that an oil with a higher 
viscosity liasia higher pour test than a corresponding oil 
with a lower viscosity and a lower pour test (R. 167). That 
it could be the same kind of oil, though a different weight 
oil: it could be considered medium against heavy, or light 
against heavy; it could be interpreted or even put out by a 
manufacturer as a heavier oil than Q. K. M. and so on down 
the line (R. 167). That you can get oil from different 
crudes, then you can take a light oil and add a heavier oil 
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to it, like a heavy cylinder stock, and make a medium oil 
(R. 168). That you would not blend with yjour light oil 
more light oil, you will blend with your your\ light oil, oil 
from a different crude, probably of an entirely different 
origin to your ordinary medium or to your ordinary heavy. 
That the blending process is not known as “refilling”, even 
though it is done in the refinery, but is metely blending 
or putting them on the market. That whei you get in 
samples Q and N only 10 degrees apart in tlie flash point 
and 5 degrees in your fire point, you are gathering evidence 
that they have approximately the same fire anjd flash point, 
and that means the same qualities in those two respects 
(R. 169-170); that when you get to the viscosity and it 
jumps from 40 to 75, that jump could be accounted for by 
the brand of the oil, that is, the heavy oil would take longer 
to go through the tube than the light oil of thelsame quality. 
That the gravities are 23.2 for Q and 28.4 for N, means 
heavy oil was put in N, that in the pour testj it is ten de¬ 
grees higher in N, which shows it to be the heqvy oil so far 

(R. 170). That sample N. has a viscosity of 75, and 
130 a gravity of 28. That as against Q, wjitli a gravity 

of 23, and, a viscosity of 46.6, showsj that if they 
started with the same stock that the sample N [will have had 
added to it a very much larger quantity of \yhat he called 
“cylinder stock”,—heavy blending stock, anld that would 
make it a heavy oil (R. 171). That where thjere is a jump 
from 46 to 75 in viscosity, there was a good d^al of thicken¬ 
ing put in in Exhibit X; that the gravity of cylinder stock 
goes as high as 29,—30, possibly at the outside. Now to 
raise 23 to 28 would require a very large amount of cylinder 
stock to bring it up (R. 171-172). That to bring it up by the 
addition of cylinder stock to the specific gravity here, would 
indicate in his mind that the two stocks werelnot the same, 
and that he did not believe it could be done (k. 172). That 
there is nothing startling in a specific gravity of 28.4 in 
lubricating oil; that it goes up to 29 and 3j0, and that a 
viscosity of 75 and a pour test of 50 is not! startling, But 
indicates merely a heavy oil (R. 172). That a specific 
gravity of 23.2 indicates a lighter oil in comparison with 
28’.4 gallon for gallon, but it does not indicate that the 
viscosity should be any different (R. 172); that a specific 
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gravity of 23.2 in specimen Q shows an oil of lighter weight, 
gallon for gallon, than 28.4; that a viscosity of 46.6 rein¬ 
forces the discovery when it is contrasted with a viscosity 
of 75,—that Q oil will pour faster than the N oil (E. 173); 
that it is not enough to conclude that Q is lighter grade 
oil than X, but could be oil of the same quality; that there 
is not the slightest relation in between the terms light, 
medium and heavy, applied to oil sold on the market and 
specific gravity, that the terms upon which it is sold on the 
market refer chiefly to viscosity; that the sample Q is not 


a Pennsvlvania oil and N is and that accounts for the dif¬ 


ference in gravity, and that the terms upon which the oil 
is sold on the market refers chiefly to the viscosity (R. 174). 

That oil companies sell a certain quality of oil which 
131 is determined or fixed by the oil being made to cer¬ 
tain specifications. That it does not necessarily fol¬ 
low that a man who is putting out a light and heavy and 
medium oil is making them from the same oils, or actly 
from the same grades; that the sample N is made from 
Pennsylvania Oil, whereas sample Q is made from a south¬ 
ern grade, and that he reaches that conclusion bv the 
gravitv of the oil; that in an oil of 28.4 gravity, that is a 
Pennsylvania oil, and it has about the same flash and fire. 
That he has heard of an oil or an asphaltic oil, that is a 
southern oil, but that he never heard of an asphaltic oil of 
that flash, fire, and viscosity with a specific gravity of 28.4; 
that the flash and fire of N being 395 and 450 respectively, 
is the average flash and fire of every specification, includ¬ 
ing mobiloil “A” (E. 177); that mobiloil A is a mixed prod¬ 
uct (R. 177); that the sample N is probably made from a 
Penns vl vania oil, that Pennsvlvania oil is considered and 

» 7 V 

generally accepted in the minds of laymen as a better lubri¬ 
cant than an asphaltic oil. That he would not say that a 
Pennsylvania base oil is not superior to an asphaltic base 
oil: that he would qualify this by saying that a few years 
back the asphalt oils were not considered as good lubricants 

as thev are todav because tliev lacked the facilities to re- 

* •/ * 

fine them. That they now have the facilities for properly 
refining the asphaltic oils and they produce fine grades; 
that they found those facilities 10 or 15 years ago and that 
they were usiiig them in 1925; that he could not say that in 
1925 that an asphaltic base oil was in every respect equal 
to a Pennsylvania base oil. That he does not know whether 
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an asphaltic oil was cheaper. That the reference to the 
S. A. E. handbook of 1926 with reference to page D-151, 
that he does not know whether he has seen the standard 
figures as outlined bv that society as being the standard 
test for lubricating oil. That the analysis !shown is the 
standard recognized by that society as! the standard 

132 differences in lubricating oil, and thajt he accepted 
that as the standard among engineers! and lubricat¬ 
ing men (R. 180). That the test seems to be the test of 
the same quality of oil showing different grades of it. That 
that test shows a possible variation of 125 degrees or sec¬ 
onds in the viscosity test, as being a possible variation be¬ 
tween the grades of the same quality of oil *it 100 degrees 
farenheit; that the table shows a range in Ithe pour test 
between the grades of the same quality of oil! of from 10 to 
60 degrees (R. 1S1). That he is looking at the page which 
sets out the specification of oils of different origin, dif¬ 
ferent grades, and in one sense they may be different grades 

but in an automobile sense tliev mav be considered to be 

• • 

heavy, or they may be considered to be medium, but their 
origins are different (R. 183); that in lookinjg at the table, 
he is looking at a table showing the analysis of different 
brands of oil (R. 183). That the same qualify of oil is not 
divided into different grades on the market; that if you 
get light, medium, or heavy oils from one | refinery, they 
will be entirely different in their physical tests from the 
light, medium or heavy oil from another refinery. That in 
each of the Quaker State oil, the Tex Oil, and the Standard 
Oil, are three grades of oil light, medium land heavy, of 
the same quality, manufactured by each particular refinery 
(R. 184). That the quality of oil can be diviejed into grades 
for the purpose of making temperature requirements, sum¬ 
mer use, winter use, and motor requirements! (R. 185); that 
in the different grades of oil you will get ja variation of 
flash point, fire point, viscosity, pour test, specific gravity, 
and a variation of color (R. 185). That the! samples D, Q, 
N, K, M, C, G, and A, could very well be the same quality 
of oil, but of different grades; that the samb quality of oil 
can show a considerable variation in the i specifications; 
that he can only compare medium witli medium, light 

133 with light, and heavy with heavy. That he cannot 
make any comparison between a light loil and a heavy 

oil and say that they are the same quality; that the light 
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oil of one manufacturer will differ in its physical tests from 
the light oil of another manufacturer, and the same is true 
of medium, and the same is true of heavy, and the only 
comparison that he can make across the board is that he 
can compare what he calls the light oils,—if you have them 
there, or compare the heavy oils of the same manufacturer 
in order to draw any definite conclusions, and that that 
cannot be done (R. 187-188). That he could not say that 
all of the samples excluding Mobil oil A, are not samples 
of the same quality of oil, or different grades. That D and 
( c ) are dissimilar in the gravity, slightly in the flash, and 
considerably in their viscosity. That a difference of 5 per¬ 
cent in the flash point is negligible. That the fire points 
are the same and that a difference of 54 viscosity against 
46.6 could be accounted for in the grade of the oil; 46.6 may 
be a lighter oil than the 54 (R. 189). That mobiloil A is 
heavy; that he had analyzed other oils other than Mobiloil; 
that the Texas Oil company makes Texas oil light, heavy 
and medium, one quality of oil divided into 3 grades. That 
there is a marked difference in the viscosity test of the 
oil as based on the heavv grade; that there is a verv decided 
difference between the light and medium; that he cannot 
say whether they are the same quality. That the change in 
the viscosity to the chemist, changes the quality. That 
there is a difference in the viscosity between light, medium 
and heavv, and that no two of them will show the same 
pour test. That there will also be a difference in specific 
gravity; that in an oil gotten out by different companies 
it could not be the same grade; that he does not think it is 
rare to take satnples from widely scattered places and get 
the same fire test at 455 degrees. That he has tested 
134 numerous samples of Mobiloil; that he cannot an¬ 
swer whether or not he ever found a difference in a 


fire point test in two samples of what is actually Mobiloil 
A, bought at two different stations. That in the analysis 
of three samples shown in defendant’s exhibit No. 1, the 
fire point is 430 degrees, 435 and 445; that No. 3, with a 
flash of 445, and a viscosity of 62, lies just about over the 
range of Mobiloil A; that he could not say definitely that 
it was not Mobiloil A; that in fire point a variation of 5 
degrees the question of tolerance comes in and 5 degrees is 
an average (R. 193). That a variation of 5 degrees in 
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the flash test is not to bo noticed; that you cannot compare 
a light oil with a heavy oil or a light oil with a medium oil; 
that in samples D and Q. 54 viscosity for D could have been 
a lighter brand than 46.G for Q, but not the s'ame oil (R. 
195). That different companies build oil to meet the speci¬ 
fication of gravity, flash, fire, and viscosity. That if they 
are built to the same specifications, they are the same oil, 
and they do not have to come from the same refinery; that 
the retailing companies order their oil daily on specifica¬ 
tions (R. 196); that the oil can be made by any refinery 
that can answer those specifications. In the sample Q 
could be considered to be a heavy oil of A manufacturer, 
comparable with the heavy oil of B manufacturer; that the 
pour test is identical; that the specific gravity has been 
accounted for; that the gravity in D of 25.3 might just as 

well have been 28.4 in an oil made bv some other refinerv on 

•>' * 

the same specifications. That D and Q could not come from 
the same refinery and be of the same grade. jThat in oils 
from the same refinery one heavy or sold asja heavy oil, 
and the other medium, the difference usually! in viscosity 
is anywhere from the light oils usually expressed at dif¬ 
ferent temperatures, at 100 degrees instead of j 210 degrees. 
The light oil may have a viscosity from 200 to 300 or 350 
at 100, but the temperature being raised at 210, he 
135 would have to take very much of a ^uess. That 
would take it down to 40, or probably j below 40, at 
210. The heavy oil, for example, sample “D7 would have 
a viscositv somewhere between six and seveh hundred at 

* i 

100. That D is heavier than Q in the viscosity, and that he 
means when he speaks of an oil being heavy, the body, the 
speed with which it flows, the facility with wjiich it flows; 
that the one which is slower in flowing is the h^avy oil; that 
Q is not heavier than D (R. 200). That in hjis opinion he 
would not think it possible to bring up specimen Q to the 
same substance as specimen D, by the addition of cylinder 
stock, which would increase its specific gravity, and not 
disturb any of these other points. That in hjs opinion, he 
did not think that that was possible, but he wbuld not deny 
it (R. 200). That the specific gravity could! be increased 
by the introduction of a heavier bodied oil, and that would 
increase the viscosity, but that he did not say that he could 
add to this cylinder stock and bring it up to 54| and maintain 
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the same figures (R. 201). Assuming that he took the same 
quality oil as Q with the same flash point and the same 
fire point, and added it to D until the sample D showed a 
specific gravity of 25.3, and a viscosity of 54, he could com¬ 
pound t hat in a chemical laboratory, and that he might he 
dealing with the same quality of oil, but he doubts it (R. 
201). That in dealing with the quality of oil here that 
has a flash point of 400, with a fire point for both of 455, 
and a pour test of 40, all he would be doing is bringing 
tin' specific gravity of Q to meet T), and the viscosity of Q 
to meet R: that he does not think that he can get the specific 
gravity of ( t > up to the specific gravity of J) from the same 
oil, or a derivative of the same oil (R. 202). That you 
would have to add to it some Pennsylvania Oil to raise the 
gravity. That sample Q is Southern oil; that every one 
of the samples are Southern oil on account of its 
1 :>(> gravitv, because it is a low gravitv oil. That Mobiloil 
is a southern oil, with an asphaltic base; that the 
sample (} is an oil which is built up; it is neutral oil built 
up with cylinder stock, and in order to get this viscosity, 

vou add cvlinder stock. That you must raise or do raise 
• • » 

the viscositv of a neutral oil vou started with this com- 
• • 

pound (R. 203). That in his opinion an analysis of Pen- 
nesvlvania oil cannot be made to reflect a specific gravity 
of 23.2 together with a viscositv test of 46.6 with a flash 
point of 405, and a fire point of 455; that he does not think 
that you could allow a 10 degree variation in the flash point 
and change his opinion. That the same variation applies 
to the fire point: that he could not allow a 20 degree varia¬ 
tion in the fire point and flash point and compound that 
oil. That in the color test, by adding paraffine oil, or 
kerosene oil, you would just be diluting the oil. That he re¬ 
lied on his eyesight in making the color tests (R. 205). That 
the dav he made the color tests was a clear dav; that he 
does not know whether there were any clouds during the 
experiment, but that would not make any difference (R. 
205). That it would not make any difference, because hav¬ 
ing 2 oih/ side by side, he was making a direct comparison, 
and color is merely a comparison (R. 205). That in making 
the test, as he made it, a slight cloud or a cloud passing 
across would not have made any appreciable difference 
other than darkens both of them (R. 206). That he could 
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not say that the thing that makes ordinarily the substance 
that makes an oil dark is the body of it that Will not let 
the light go through. That you can filter oils and get any 
color you please. Also that you start out at fhe refinery 
with crudes of different colors, that there are aihber crudes 
coming directly from the earth. That in taking 2 bottles 
of oil, one lighter than the other, and you hold|them up to 

the window and look through at the light; that more 
137 light comes through the light one than dbes through 

the dark one, because the dark one does not let the 
7 | x 
light come through as freely as the clearer one. j That plain¬ 
tiff’s exhibit. F was the filter paper that thelMobiloil A 
was filtered through, and that plaintiffs Exhibit G was the 
filter paper of sample O-l that he did not filter sample D; 
that he did not filter sample Q; that he did not filter sample 
N, K, or M, and that he only filtered sample 0-1 and 0-2; 
that he does not have the filter paper for 0-2j because he 
burned the filter paper to look at the character of the ash 
(R. 209); that he could have burned off some |of the other 
oil to get the character of the ash without burning the filter 
paper of sample 0-2; that he washed the jfilter paper 
thoroughly with gasoline; that the oil was firstjdiluted with 
gasoline, what we call petroleum ether, through the paper, 
then the paper was washed until it was free! of oil, then 
the paper was throughly washed until all thfe oil passed 
through with petroleum ether, so that there ]s no oil left 
on it (R. 209). That the petroleum ether would not cut 
the carbon on the paper as he washed it, nor Would it take 
it olf, nor would it wash it off (R. 210). Tlidt the carbon 
would not wash off with petroleum ether, because it is not 
soluble in petroleum ether. That the filter papor is put in a 
funnel. That the oil to be filtered is poured ofi to the filter 
paper and after it has passed through petroleum ether is 
poured upon it to dissolve out any oil that is I in the paper 
and take out anything that is soluble in petroleum ether, 
leaving only that which is insoluble remaining on the filter 
paper (R. 210). That the filter paper is a porous glass 
which allows liquid to pass through, and retains solids; 
that he has had a piece of filter paper under the microscope 
many a time, and it looks fuzzy (R. 210). That it catches 
the carbon because the pores in the filter paper are smaller 
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than the particles of carbon which yon are putting 

138 on it; that the filter papers he has are soft filter 
papers and the softer they are, the more porous, 

and the more rapidly material goes through it. That when 
he washed the filter paper it was still in the funnel, and 
then he poured on petroleum ether. That petroleum ether 
is a 1 special cut in the distillation of gas and becomes a 
good solvent for oil, strong enough to take the oil right 
through the paper (R. 211). That then it evaporates rather 
rapidly, and leaves the paper dry, with every bit of deposit 
fhere, that the papers are then put in an oven and dried, to 
be sure that the last trace of gasoline or petroleum ether is 
driven off, and in that shape the carbon is where it can be 
dropped off the paper if the paper is not handled very care¬ 
fully; that large particles would be washed down to the 
lowest point of that paper while small particles would be 
held by the filter paper but they would not necessarily be 
evenly deposited, although he would expect they would be 
deposited with greater intensity toward the lower point 
(R. 212). That if he put oil in the filter inside of a funnel 
and attempted to accelerate the filtering by anything in the 
nature of a finger or a rod, it would make a mark, but that 
that is far from laboratory practices (R. 213). That if 
your finger on the filter, it would make a smear; that it 
would not leave an even deposit as the oil went through; 
that lie shook the can of the sample 0-1 before he filtered 
it, and that was to stir up any sediment of any kind so 
that the filtering would be a filtering of the sample of ex¬ 
actly everything the can contained (R. 213). That when he 
poured the sample from the can 0-1 yesterday he shook the 
principal can from which he poured the sample. That he 
does not know whether Mr. Yeatman, the attorney for the 
plaintiff, turned the can upside down once or twice, or shook 
it; that he has his doubts as to whether or not he shook 
the can from which he poured a sample of Mobiloil 

139 A; that lie does not believe that he did, nor did the 
lawyer for the plaintiff shake it, but that it was un¬ 
intentional on his part; that he is sure that he shook the 
sample can of Mobiloil from which the sample was poured 
through plaintiff’s Exhibit F (R. 215); that there is carbon 
in some form in about 85 per cent of all oils; that there is 
carbon in the base of about 85 per cent of the oils; that 
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oil is a combination of carbon and hydrogen j that every 
test that he made except the flash and fire were made with 
different portions out of the 0-1; that plaintiff’s exhibit N 
is a specimen of the ash obtained from its burning by him 
of a sample of 0-1;; that the color of the ash is redish; 
that a yellow oil well refined should give a red ash; that 
well refined asphalt base oil gives no ash; that he burned 
asphalt base oil and that he got no appreciable ash, no 
visable weighable ash; that every oil contains qarbon in 85, 
or in excess, in combination with hydrogen; tl^at when the 
carbon is burned with hydrogen, there is no longer carbon 
present as such, but a compound of carbon known as hydro¬ 
carbon, which differs in all its properties tipm carbon; 
that when he burns an oil he frees the volatile gas, he de¬ 
composed the oil; that during the process of decomposition 
the hvdro-carbon is burned and the carbon burnls as carbon- 

• . i 

dioxide and the carbon disappears completely (R. 216). 
That the conradson test for carbon is not the test that 
shows the percentage of carbon in oil; that j the carbon 
residue per cent when the test is conducted according to the 
method laid down by conradson, then you get a black residue 
in the crucible, which you weigh, and you call that conrad¬ 
son carbon residue, but that is no measure of thle amount of 
carbon in the oil (R. 217): that when you burn oil you get 
no ash; that if there be any ash it is the ash of impurities; 
that the impurities in 0-1 consisted of a certain weight of 
gasoline that went and left no residue (R. 217); that 
140 he then found an iron rust, that he did not analyze 
it to determine whether it was iron rust,! but that he 
tested it to prove that it is iron rust absolutely; that he 
would not swear that it consists solely of ir0n rust, but 
that he would be prepared to say that 75% of it is and may 
be more than that is oxide of iron and that the other 25% 
is probably some solicious material (R. 218) tjhat there is 
no carbon there, that it is not a fact that ah asphalt oil 
gives a black ash and a Penna. Oil gives a red aMi (R. 218); 
that if the oil is well refined there is no ash inj the oil that 
is appreciable (R. 218); that he does not knovf nor has he 
ever tried to determine whether a sample of pOorly refined 
asphalt oil shows black ash or a sample of poorly refined 
Penna. oil show a red ash after burning (R. 2l8); that he 
did not make the statement that you could not get a pe- 

i 
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troleum oil, Penn Oil with a specific gravity of 23.2 with 
the viscosity and cold test of sample Q; that the sample Q 
with a specific gravity ot‘ 23.2 could he a Penna. Oil (R. 
219): that all the elements of flash point gravity and vis¬ 
cosity must be present to get the proper combination and 
that all must be considered at one time as well as the pour 
test (R. 220): that he must take the sample 0-1 and con¬ 
sider it by itself as an abnormal product; that it is not a 
straight oil as it is now; that it contains suspended ma¬ 
terial as shown by the filtering and all of its contents may 
be upset by that (R. 220); that he would not, could not and 
did not make the statement that because he found a low 
flash point coupled with a high fire point, that that oil sam¬ 
ple had passed through a gas engine (R. 220); that the 
sample 0-1 that he had was either wholly crank-case drain¬ 
ings, or a mixture of crank case drainings and some other 
oil: that no one can distinguish the difference (R. 221); 
that the oils purchased on that market are commercially 
refined: that you cannot get a pure oil; that the min- 
141 ute you get a mixture you are getting into impuri¬ 
ties: that you are getting compounds that must be 
judged by themselves, and not alone; that all commercial 
lubricating oils are mixtures, not compounds, that he did 
not think it true at all: that anyone of the oils on the mar¬ 
ket could be better mixtures, but that he did think bv ex- 
pending more money one might improve the appearance of 


the oil by liberation, maybe make it a little more attractive 
to the buyer (R. 222); that the sample Q by reason of the 
specific gravity test taken in conjunction with the flash and- 
the fire and viscosity test is not a Penna Oil; that he is 
confident of that (R. 222); that the sample N is a Penna 
Oil, that the sample T) is not a Penna Oil, but it has a Penna 
Oil in it (R. 223): that the sample K is not a pure Penna 
Oil, that none of the samples are pure Penna oils; that there 
may be some oil in there other than a southern oil (R. 223); 
that when he was speaking of Penna oils, he was speaking 
of oil derived from Penna. fields or the West Va. fields; that 
he was not speaking of oils that are derived from the Mid 
Continentals that are sold as Penna oils; that they are not 
true Penna oils; that they are mixed oils; that when he 
speaks of a Penna Oil, he is speaking of a pure Penna oil 
and not a mixed base oil; that a pure Penna oil could be 
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refined and marketed at 20-30^ a qt., but that it would not 
be by these companies; that he noticed an odor in the bottle 
in the sample 0-1; that in chemistry there is what is known 
as corrosion test of lubricating oil; that it is! to find the 
presence of corroding material and not necessarily acid; 
that if there were acid it would be shown by tjie corrision 
tests (R. 224); that he did not say that 0-1 ahd 0-2 were 
rancis, that he did not say acid, but he said acqrid; that it 
is not the presence of acid; that rancidity has nothing what¬ 
ever to do with acidity; that rancity is accoinpanied by 
oddation; that there was no acid noticed in It he samples 

0-1 and 0-2; that the pecul-ar pungent smell he spoke 
142 of was the decomposition product of petroleum; that 

a very small amount of those products \|ill give you 
a pronounced odor (R. 225); that you could meaisure quanti¬ 
ties by the corrosion tests; that lie did not subject the sam¬ 
ples 0-1 or 0-2 or any of the other oils to the corrosion 
tests, that the first thing that attracted his attention was the 
smell of 0-1 and that was confirmed by the flash point and 
that he filtered it and in the filtering he got a caijbon residue, 
Plaintiff’s exhibit G (R. 226); that coupled with!it he burned 
part of the oil and got red ash which is plaintiff’s exhibit N 
and all of that confirmed his opinion absolutely! that he was 
dealing with oil that had in it foreign substances that could 
only have come there by having previously passed through 
a gas engine (R. 227); that Mr. Gundlach, sonjie of his as¬ 
sistants and he thought Mr. Lovejoy and Mr! Obermeyer 
were there, that his best recollection is that Mr. Obermayer 
and Mr. Lovejov were there and it was before July 30th 
(R. 227). " | 

i 

Redirect examination: 

j 

That he did not think it was necessary to subject the 
samples 0-1 and 0-2 to the corrosive tests tq arrive at a 
conclusion satisfactory to himself (R. 228); thajt a very long 
period of time would be required for exposure to light to 
make any appreciable change in the color of oiljs, that it cer¬ 
tainly could not occur within a year, that in arriving at his 
opinion of an oil he does not take any one'specific test 
unless there be a great exaggeration, but takes jail the varia¬ 
tions as constituting a factor (R. 228); that if you put out 
two samples of Q they would give approximately the same 
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analvsis within verv narrow margins or the range of toler- 
ance (R. 229) ; that if you tool a sample of Mobil A and 
another sample of Mobil A from a different dealer, but com¬ 
ing' from the same refinerv thev would substantiallv show 
the same anaylsis, the differences between them being 
143 within the tolerance of the laboratory (R. 229); that 
in figuring tolerance he has in mind the tolerance of a 
commercial laboratory such as his own, that in Penna. oil 
of the same grade two different samples would show the 
same tests (R: 230); that the same would apply to a light 
oil; that the refineries all work to definite specifications; 
that in the color tests in making the comparisons the light 
that reached the two samples was precisely the same light 
(R. 230); that the tests of these oils he made in his labora¬ 
tory are relied upon and usually made in his profession to 
determine and identify different types of oils and are 
known as standard tests (R. 231-4); that the color test is 
not as a rule demanded in a commercial laboratory. Spe¬ 
cific gravity, flash, fire and a number of other tests are the 
ones usually demanded and are standard tests; and the color 
test are confirmatory; that there is not the slightest doubt 
in his mind that the samples D, Q, N, K, M, C, A, O-l, 0-2, 
and II, are not Mobil A (R. 235). 


Recross-examination; 

That a very long exposure to light would change the color 
of the oil; that the exposure to air would change the color 
of oil (R. 235); that he has not made any experiments, but 
verv likelv an oil in a tin can and kept awav from both 
light and air for an appreciable length of time will darken 
in color (R. 236); that it is very likely that the metal would 
have some slight darkening effect, but it could be but very 
slight indeed, that as far as the air and light are concerned 
he has samples of oil under his observation in his labora¬ 
tory exposed to sunlight and exposed to air; that they have 
been there about six vears and he has been following the 
color changes; that it is recognized in the trade that the 
color does change (R. 236); that samples built up or manu¬ 
factured by the same manufacturer would respond simi¬ 
larly to his tests; that there are a great many rc- 
144 fineries building oils to specifications in this country; 
that it 1 is quite possible that an oil company will put 
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out two oils under the same brand and trade maij’k made by 
different refineries that are different in their physical char¬ 
acteristics (R. 237); that if the oil is built to the same 
specifications it is bound to test up the samel (R. 237); 
that it is chemically possible that there would be a varia¬ 
tion in two analyses of the same oil built to the Same speci¬ 
fication coming from different refineries, that itl would not 
be fair to the seller of oil at different refineries that live 
up to the letter of the specifications without tlie slightest 
variation to require both of the samples to analyze alike; 
that you would have to give them a tolerance (Ri 238); that 
they could approach it within the standard limits on each 
side and in addition one refinery may approach it from the 
minimum and the other refinery may approach it from the 
maximum (R. 239); that a quantity of oil delivered in 1920 
from refinery A and another delivered in 1929 frjnn refinery 
B, there would be a difference in the color of the first oil 
depending on how long it stood and under what conditions 
(R. 239). That the tests that he made are the standard 
tentative, but the viscosity was not the standard!test until a 
year subsequent to this, but it was an instrument used by 
everybody and accepted as the standard test (B. 239); the 
test shown on page D-151 of the association of automotive 
Engineer’s Handbook is the recognizel test of the society 
Automotive Engineers, that he did not put the oil to the 
kerson test for color and he did not perform the corrosion 
test and he did not perform the viscosity test | nor did he 
perform the Conradson carbon test as there was no reason 
for doing it (R. 240). 


Redirect examination: 


That there would be a great deal of difference between the 
degree of tolerance when he performed the viscosity 
145 test at 210 Fahrenheit than when he performed it at 
100 because it would probably take this! oil to flow 
around in the neighborhood of G00-700 seconds to come out 
instead of coming out in 58 seconds; that he would have a 
ratio of 58 to 600 seconds or a question of simply drop, 
drop, drop; that when oil is built according to tjie specifica¬ 
tions at two refineries and if they did not come within the 
tolerance one or both must be rejected for not following the 
specifications if they do not come within the tolerance (R. 
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241). That if there is any slight difference which would 
still characterize the product from the two refineries as the 
same, it would be within the range of degrees of tolerance 
(K. 242.) 


The next witness called on behalf of the plaintiff was 
R. F. Passano, who testified as follows: 

That he resides at Middletown, 0., and is employed as a 
research engineer by the American Rolling Mills Co., that 
in 1925 he was employed as an analyst by Messrs. Penni- 
man and Brown ;that following the usual preparatory school 
he was educated as a Bachelor of Science at Johns Hopkins 


U. and was graduated a t a Bachelor of Science in 1924 in 
Chemistry and that he took employment along the line of 
his profession; that his first employment was by the Balt. 
Gas Appliance Mfg. Co., and that he did experimental work 
in the design and behavior of gas stoves; that his next em¬ 
ployment was with Penniman and Browne; that the char¬ 
acter of work which he did there was that of analysing 
samples that were submitted to the laboratory having been 
received bv the firm for analysis; that he made analysis of 
samples of oils prior to July 28, 1925; that he recalls an 
occasion in July, 1925, when analysis were made in the 
laboratories of certain samples of oils delivered by Mr. 
Obermayer to Penniman and Brown; that he participated 
in the making of respective tests with Dr. Brown and Mr. 
Chantler; that Mr. Chantler was employed the same as he 
was, but that his services had been longer and that 
146 he was more experienced in the analysis of oil and 
that the witness was in a sense the assistant to Mr. 
Chantler and Dr. Browne; that he recalls a sample that was 
analyzed and found to be used oil (R. 245). 


At this point the defendant through his counsel for the 
purpose of shortening this trial was content to take the 
results as shown on the blackboard; that it was willing to 
accept the testimony of Dr. Browne and that it would con¬ 
cede that Dr. Brown’s testimony as to what he did and to 
what he found was true and correct it being understood that 
counsel did not concede that he was correct in his opinion 
as an expert, but that he did make the experiments which 
he testified to and found the results testified to and that 
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arguments could be made both ways from the figures placed 
on the blackboard as the result of his test from which de¬ 
ductions can be drawn from. 


The plaintiff thereupon tendered Mr. Chantler, a chem¬ 
ist, as a witness. The plaintiff thereupon tendered Mr. 
Obermayer and Mr. Love joy as witnesses. That the de¬ 
fendant conced-s that thev would testify that:the analysis 
and the results found are what Dr. Brown claimed to have 
been found and that the figures appearing cjn the black¬ 
board is the report of what he found at the tim^ he analyzed 
the oil (R. 245-46-47). 


The next witness produced on behalf of the plaintiff was 
one Horace J. Donnelly, Jr., who testified as follows: 

That he is employed in the banking companjy of Graham 
and Parsons Co., Phila.; that in 1925 he was I employed as 
a representative of the Nat'1 Better Business Bureau in 
N. Y. City; that prior to that time he was a Student; that 
he is originally from Washington, D. C. having been born 
and raised here and leaving Washington in l|919 to go to 
college and that in 1922 he entered the Better Business Bu¬ 
reau; that the Better Business Bureau is a tnjde organiza¬ 
tion; its purpose is the creation of maximimi, better con¬ 
fidence in business generally by exposing mdlicious prac¬ 
tices on the part of the firms and individuals who 
147 resort to false advertising and unfair business meth¬ 
ods including the use of any substitutions or faked 
materials in the trade (R. 248); that it is a najtional Better 
Business Bureau and is not in any way connected with the 
Federal Government, but is organized and supported by 
the combination of trade subscribers; that there are ap¬ 
proximately 44 Better Business Bureaus throughout the 
country, that there are associations connected!with the Na¬ 
tional Bureau that he was continuously connected with them 
from 1922 until Aug. 192S; that he was not an employee of 
the Vacuum Oil Co. (R. 249); that he was notjan official or 
employee of the Vacuum Oil Co., at any timej; that at the k 
time he was secretary of the organization andjalso assisted 
in various fraudulent practices; that upon receipt of com¬ 
plaints, generally from consumers or from business organ¬ 
izations, that such a state of affairs was exisi/Jng that war- 
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ranted investigation of the situation the National Bureau 
started in on it, that in 1925 upon complaint of the Vacuum 
Oil Co., an investigation was negotiated relative to the sub¬ 
stitution of oil in which the Vacuum Oil Co., was involved; 
that he received instructions from the director of the asso¬ 
ciations to report to Washington to assist a representative 
of the Vacuum Oil Co. in a survey of the substitution situa¬ 
tion here (R. 250); that he received those instructions on 
the 24th day of July, 1925, and that his instructions were 
received from Mr. Edward L. Green, and that he immediate¬ 
ly reported to Washington where he arranged to meet Mr. 
Obermayer, of the Vacuum Oil Co., whom he had known 
only slightly before that time (K. 251-252). That he met Mr. 
Obermayer at the office of the local Better Business Bureau 
on the morning of the 25th, which was located at the Star 
Building, and'that there he and Obermayer arranged a plan 
to shop lubricating oils and various gasoline service sta¬ 
tions throughout the District of Columbia (R. 253). That 
the plan was to' take the four leading suppliers of 
148 gasoline and lubricating oils, the Columbia Oil Co., 
the American Oil Co., the Republic Oil Co., and the 
Penn Oil Co., taking the addresses from the telephone book 
(R. 253). That they then arranged between themselves mo¬ 
dus operandi, as to where they would call, and the stations; 
that Mr. Obermaver was to ask if the station carried Mobil- 

m/ 

oil, and that lie was to watch the transaction and also to ver¬ 
ify it by asking the attendant if the oil he supplied was real¬ 
ly Mobiloil (R. 253-254). That the automobile they used was 
a Willys-Knight, and was equipped with an apparatus which 
he was told, and which he verified for himself, was known 
as a luberator, a Miller luberator (R. 254). That this ap¬ 
paratus is similar in appearance to the vacuum tank on 
an automobile (R. 254); that it was on the left side of the 
motor, that is, directly in front of the driver, the car having 
a left hand drive. That there was a pipe leading across the 
top of the motor on to the right side of the motor directly 
over the top of the motor, and that he does not know what 
the pipe was attached to (R. 254). That the pipe was at¬ 
tached at the tank end of the luberator, but that he does not 
know where the tube was attached on the other side of the 
motor, but that it was under the hood on the left hand side, 
or the same side with the driver (R. 255). That the vacuum 
tank was on the other side, and that the carburetor was on 
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the right hand side, the same side with the Vacuum tank, 
and on the opposite side from the apparatus (it 255); that 
at the top of the apparatus was a cap, a screvf cap, which 
could be unscrewed, and at the bottom there *was a false 
bottom which allowed a person to take off the bottom and 
to insert a can inside. That there was also a hblder solder¬ 
ed to this false bottom on the inside of the bottom, about 3 
inches tall, a holder for a can (R. 255). Thdt plaintiff’s 
exhibit D is an apparatus similar to the one \idiich he de¬ 
scribed (R. 255). The witness then attempted at 21 
149 minutes to 2 o’clock to remove the bottom from the 
luberator, at 1:44 P. M. the witness abandoned his 
attempt to remove the can; that the defendantcounsel of¬ 
fered to remove the bottom and that one of the counsel for 
the defendant did remove the bottom in less than 2 seconds 
(R. 256-7); that during the noon recess and before being 
shown to witness the device was in the possdssion of de¬ 
fendant’s counsel; that the pipe shown the witness resem¬ 
bled the pipe that he testified to that fitted tie top; that 
when he first started out they went on the mojrning of the 
25th from the office of the Better Business Bureau and 
drove to 7th and Md. Ave. S. W. (R. 257). Thfit Mr. Ober- 
mayer asked the man who came to the car if he had Mobil- 
oil and upon being answered in the affirmativd, Obermayer 
requested a qt of Mobiloil A, that the oil was taken from a 
5 gal tin drum with a wooden casing around i't, which was 
the first in a row of several at the station. The oil was 
poured into a measure and then into the apparatus; that 
before they drove up to the station they had | taken a new 
clean tin can; that he inspected it to see that!it was clean 
and the can vras inserted into the holder ofi the bottom 
of the apparatus and fitted into the nosff at the top; that 
Obermayer took a rag and wiped out the top , and screwed 
the top back on and then drove up to the station, that 30^ 
was charged for the oil; that as soon as they left the station 
they drove around the corner and removed the; bottom, took 
out the tin can, took a new cap seal from the paraphernalia 
in the back of the car. That he endorsed his ijnitials on the 
bottom of the seal by cutting it with a knife; that that was 
forced in and sealed with some kind of an apparatus that 
Obermayer had and a screw cap was placed on top of it; that 
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at the same time he took a piece of paper and wrote on the 
paper the address of the station (E. 258-9): that lie does 
not recall having any particular conversation with the at¬ 
tendant at the station; that the attendant was a heavy 
150 set man wearing glasses, very thin hair, dark com¬ 
plexion and does not recall whether there was any¬ 
one else there besides the attendant (R. 259); that he got 
out of the car while the oil was being taken from the con¬ 
tainer, the original container put into the measure and then 
taken to the car (R. 259); that nothing was said by the at¬ 
tendant at that station relative to the place at which the oil 
was being put in the car (R. 259); that the cap on the device 
would be unscrewed by Obermayer and a fun-el placed in 
the hole and the oil then poured into Exhibit D (R. 259). 

Thereupon the following occurred: 


Q. Was any oil at all placed, or attempted to be placed 
in what is known as the breather pipe, or oil receptacle, 
or any other part of the machine? A. Now, I consider 
that the breather pipe; that is what T think you called the 
breather pipe. 

That he considered the whole in the device as the breather 
pipe of an automobile (R. 260); that the regular place for 
putting oil in the car they were driving was on the right 
hand side towards the front, that being the regular oil ap¬ 
paratus from the crankcase oil (R. 260). That the regular 
apparatus for the crankcase oil is a breather pipe I con¬ 
sider what you call the breather pipe (R. 260). That there 
was nothing put in the breather pipe through which oil is 
usually poured into the crankcase (R. 260). That the next 
operation was to put a new can in the apparatus and then 
they drove to 3rd and Md. Ave. S. W. to another station 
(R, 260); that this was a station of the Penn Oil Co., that 
they were told there by a tall young man, tan complexion, 
long side burns on the side of his face, that they did not 
carrv Mobiloil and that none of the Penn. Oil Co. stations 
handled it; that the Penn Oil Co., only sold its own products 
and that they did not obtain any oil at that station (R. 
261); that they then went to a Penn Oil station at 9th and 
Pa. Ave. S. hi, and were told bv a rather elderlv man that 
the Penn Oil Co. did not carry Mobiloil and they did 
151 not receive any oil there (R. 261); that they next 
went to 1262 i 1th St. S. E., at the corner of 11th 
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and N Sts. S. E., where they were waited on I by a man 
apparently of foreign extraction about 5 feet!5 in. tall; 
that he sold them a qt. of alleged Mobiloil, which the at¬ 
tendant took from a portable rack containing a j number of 
glass bottles with a tin spout at the end and charged them 
30^ for the oil (R. 261); that Obermayer conducted the 
negotiations, that Obermayer asked the attendant if they 
carried Mobiloil and upon being told yes, he asked for a 
qt. of Mobiloil A and the oil was taken from the rack and 
poured into the apparatus (R. 262); that the bottle recep¬ 
tacle was such as are usually used for selling oil was used 
by some of the stations; that the attendant poiired the oil 
into the receptacle, Exhibit D of the plaintiff and that no 
conversation was had with the attendant and no: suggestion 
made by the attendant relative to the place at which the 
oil was being put (R. 262); that they then drove!away from 
the station, went around the block, took the tin! can out of 
the apparatus, and that he initialed the cap, that he then 
sealed and put the screw cap on top of the sdal; that he 
wrote out a slip of paper which was attached jto that can 
(R. 262). That they then went to 1396 Fla. Ave. N. W., 
after puttong a new clean can in the apparatus j that Ober¬ 
mayer asked the attendant if they carried Mpbiloil, was 
told yes, ordered a qt. of Mobiloil A; that the oil was taken 
from a 5 qt. visible pump in front of the station right be¬ 
tween the gasoline tank, gages, or pumps, and that was 
poured into a glass jar with a removable spoqt, and that 
was taken by the attendant and poured into tlie container 
on their car (R. 263); that he paid for the oil; that he x>aid 
for all of the oil; that on the occasion of this visit there 
was nothing said in the way of conversation with 
152 the attendant about the place the oil wps being de¬ 
posited in plaintiff’s exhibits D (R. 2(p3); that it 
was not the same fun-el used each time that oil! was poured 
into the container and that on each occasion where a fun-el 
was used it was the attendant’s fun-el at the! station (R. 
264); that on occasions it was necessary to rise a funnel 
to put the oil in the apparatus where it was poured from 
a bottle, that they had no fun-el with them, thgt they then 
followed the same procedure, taking the can from the 
apparatus, sealed it up, put a tag on it and thdn put a new 
can in the apparatus (R. 264); that they went! to 814 Bla- 
densburg Rd. where they were told by a stout, elderly man, 
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wliote hair and mustache, that the Penn Oil Co. did not 
carry Mobiloil and they did not buy anything there (R. 264). 
That they went to 306 H St. N. E., where they were told 
that the Penh Oil Co., did not carry Mobiloil, but sold 
only its own products (R. 264); that they then went to 
the Penn Oil station at 1st and Iv Sts. N. E., and were told 
by the attendant that the Penn Oil Co. did not handle 
Mobiloil and they left there without making a purchase (R. 
265); that they then went to 400 R. I. Ave. N. E., at a Penn 
Oil station and were told at the Penn Oil station that thcv 
did not carry Mobiloil (R. 265); that that ended that day’s 
trip of July 25, 1925 (R. 265). That they resumed opera¬ 
tions just previous to ten o’clock the next morning with the 
same car and same apparatus and made tliier first call at a 
Penn Oil station at 352 Pennsylvania Ave. N. W. and were 
told that they did not carry Mobiloil (R. 265); that they 
then went to a station of the Penn Oil Co., apparently a 
new station, on the North side of Pa. Ave. between 1st and 
2nd Sts.; that they bought a qt. of Mobiloil which was 
placed in the container; that the oil was taken from a 1 
gal. Mobiloil can which was resting on the ground near 
the gasoline pumps, that the oil was taken from a can in 
which he expected to find Mobiloil; that the can had 
153 a Gargoyle Mobiloil sign on the-front which he com- 
monly thinks of as a Mobiloil sign; that he took the 
oil from that can and poured it into a qt. measure and it 
was then poured into the apparatus and he paid 30^ for 
it; that they did not have any conversation with the at¬ 
tendants there (R. 265-6). That they then followed the 
same procedure, went around the corner, took the can out; 
that in the process of taking it out they spilled a good deal 
of it; that about half of it remained; that that was sealed 
ii|); that he put his initials on the inner side of the steel 
cap put on the top; that it was placed with the rest of the 
samples with a tag on it (R. 266-267). That on the other 
occasions he refers to, none of the oil was spilled from the 
the cans; that each time after he put a new can in, the 
spout was wiped out with a rag; that they both inspected 
the can before it was placed in the holder and the mouth 
of the intake was wiped out with a rag,—the intake on the 
apparatus (R. 267). That they then went to North Capitol 
St. and Massachusetts Ave., where they could not buy any 
Mobiloil (R. 267). That he does not recall whether that 
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station was a Penn Oil Station; that there wajs some con¬ 
fusion about the ownership of that station; that the next 
stop was Fourth St. and Massachusetts, N. W. That at 
that station there was a sign that had the name! on it “Nai- 
man Bros. Supply Co.” That they bought; a quart of 
alleged Mobiloil A, which was taken from a one-gallon can, 
a one-gallon Mobiloil can, placed in a measure, and then 
poured into the apparatus by the station attendant, and 
that they had no conversation with the attendants there 
(R. 267). That they then followed the sam0 procedure, 
removed the can, put the new can in, and then proceeded 
to New Jersey Ave. and D Sts. N. W. That thev found 
that this station was not a Penn Oil Station, j so they left 
there, although before leaving they did buy! a quart of 
alleged Mobiloil for which they paid 25^ (R. 1268). That 
thev next went to New Jerscv Ave. and 0 St. to a 
154 Penn Oil station and bought a quart of Mobiloil A, 
and had the oil placed in the container, that Ober- 
mayer asked for the Mobiloil A, and when the! oil was fur¬ 
nished, the witness asked if this was Mobiloil A, before 
the oil was poured into the container, and the Response was 
“yes”. That they were charged 3(ty for the o}l at this sta¬ 
tion (R. 268). That they followed the same procedure and 
put a new can in the apparatus and then went to 519 K 
St., just on the corner of 6th and K Sts.; that' a stout, fat- 
faced man, ta# complexion, about 5' 9" tall, advised them 
that they carried Mobiloil A, and supplied tlilem with one 
quart taken from a 20 gallon drum; that the attendant 
asked them if they wanted A or B; that they were charged 
25^ for a quart; that at that station tliey engaged 
in conversation with the attendant; that s0me building 
operations were going on there remodeling the station, and 
they talked to the attendant about the Pennj Oil Co. and 
the attendant pointed out to them a man who |he described 
as Mr. Himmelfarb, who was there at the station, appar¬ 
ently supervising the building operations (R. 268-269). 
That there was no conversation so far as the! price of the 
oil was concerned; that there was nothing said relative to 
the place in which the oil was being poured; |hat they did 
not have any conversation with the gentleman referred 
to as Mr. Himmelfarb (R. 269). That they then pro¬ 
ceeded to 11th St. and New York Ave. N. W.|, having pre¬ 
viously removed the can and placed a new can in the appara- 
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lus; that this station was a Penn Oil Co. station; that they 
obtained one quart of oil in response to their request for 
Mobiloil A from a drum on the premises, and were charged 
for it, and that the oil was poured in the container; that 
thev then went to 1302 14th St. N. W., which is near the 
corner of 14th and N Sts., to a Penn Oil Station. It was 
a tin shack which sat back off quite a way from the build¬ 
ing line, with!a slender driveway into it. It was next door 
to the corner. That they asked for a quart of Mobil- 
155 oil A, and were supplied with a quart which they 
were told was Mobiloil A, by the attendant in charge, 
the only one on the premises, a tall, slender man, with 
reddish brown hair, and a mustache, a rather elderly man, 
who wore spectacles. That the oil was taken from a drum 
inside the shack and poured into a measure and then de¬ 
posited in the apparatus by the attendant. That there was 
no conversation with the attendant and the price of the 
oil paid was 30^, which he paid (R. 269-270). That they 
then proceeded to a Penn Oil Station at 1617 L St. N. W., 
where they endeavored to purchase a quart of Mobiloil, 
without success, being told that they did not carry it (R. 
270). That they then went to 1900 M St. N. W., to a Penn 
Oil Station and were told that they did not carry Mobiloil 
(R. 270). That they then went to 21st and M Sts. N. W., 
where they purchased a quart of oil in answer to their re¬ 
quest for Mobiloil A, and that oil was deposited in the 
apparatus. That the attendant was a tall, white haired 
man, with his hair plastered down; that he paid 30^ for 
the oil and that they did not have any conversation with 
the attendant (R. 271). That after removing that can and 
putting a new can in, they went to 2698 Q St. N. W., to a 
station of the Penn Oil Co. where they ordered a quart of 
Mobiloil A; that the oil was taken from a drum with a 
dollie pump on top, poured into a measure, for which they 
were charged 30^. That at that station they noticed on 
the shelves inside of the store, several sealed cans of Mobil¬ 
oil, with the label on them apparently sealed tight. That 
the oil poured into the apparatus did not come from the 
cans, but came from a large drum, and there was no mark 
on the drum (R. 271-272). That they then went to 3000 M 
St. X. W. to a Penn Oil Station which was a small shack, 
and there ordered Mobiloil A; that the attendant replied 
that the only oil he had was Mobiloil Penn Oil; that there 
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is no such oil known as Mobiloil Penn Oil;| That they 
156 did not buy anything there (R. 272). That they then 
went to the station of the Penn Oil Co. at I Wisconsin 
Ave. and Massachusetts Ave. and there asked for Mobiloil 
A; that they were supplied with oil from a measure which 
was already sitting there; the oil was poured into the con¬ 
tainer, the apparatus. That they were servejd both by 
a man and a woman, and to the best of his recollection, is 
that a very small man actually poured the oil into the con¬ 
tainer, that they did not have any conversation with him, 
and the witness paid 250 for the oil (R. 272-^73). That 
there was no conversation about the difference in price (R. 
273). That they then went to 4900 Wisconsin! Ave., to a 


station which had a sign on it 


“Wavside Service Station.” 
•/ 


That after engaging the assistant in conversation, tliev 
found that this was no longer a Penn Station, So they left 
it. That his notes show that they purchased!oil at 4900 
Wisconsin Ave., which was taken from a drain, but that 


the station had sealed cans of Mobiloil on their shelves 


with Mobiloil labels. That they were told that that was 
not a Penn Oil Station (R. 273). That they then went to 
Connecticut Ave., and Fessenden St., where; they were 
waited on bv a negro bov, who told them that the station 
was independently owned by a man named “Brbwn;” That 
they bought some oil there that went through the apparatus, 
but to the best of his knowledge, this was not 1 a Penn Oil 
Co. Station (R. 273-274). That they then went] to Connect¬ 
icut Ave. and Morrison St., where they wei*e told that 
they had no Mobiloil, and did not carry it (R. 274). From 
there they went to 6400 Georgia Ave., where they ordered 
Mobiloil “A” that it was taken from a large drum, poured 
into a measure and then poured into the apparatus by the 
attendant; that his notes do not show what kind of a sta¬ 
tion it was, nor has he any independent recollection (R. 

274). That they then went to 3730 Georgia Ave., 
157 where they were told tliev could not bujv Mobiloil as 
the station did not carry it. That lie does not know 
what kind of a station it was (R. 274). Tliat they then 
proceeded to 2824 Sherman Ave., which is on 'the corner of 
Sherman Ave., and Harvard St.; there they! were waited 
on by a tall, young man, and asked for a quart of Mobiloil 
A; that the oil was taken from an unmarked 5 gallon tin 
can, poured into a measure, and then poured into the 
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tus: that this station was a Penn Oil Co. station; that they 
obtained one quart of oil in response to their request for 
Mobiloil A from a drum on the premises, and were charged 
for it, and that the oil was poured in the container; that 
thev then went to 1302 14th St. N. W., which is near the 
corner of 14th and N Sts., to a Penn Oil Station. It was 
a tin shack which sat back off quite a way from the build¬ 
ing line, with a slender driveway into it. It was next door 
to the cbrner. That they asked for a quart of Mobil- 
155 oil A, and were supplied with a quart which they 
were told was Mobiloil A, by the attendant in charge, 
the only one on the premises, a tall, slender man, with 
reddish brown hair, and a mustache, a rather elderly man, 
who wore spectacles. That the oil was taken from a drum 
inside the shack and poured into a measure and then de¬ 
posited in the apparatus by the attendant. That there was 
no conversation with the attendant and the price of the 
oil paid was 30^, which he paid (R. 269-270). That they 
then proceeded to a Penn Oil Station at 1617 L St. N. W., 
where they endeavored to purchase a quart of Mobiloil, 
without success, being told that they did not cany it (R. 
270). That they then went to 1900 M St. N. W., to a Penn 
Oil Station and were told that they did not carry Mobiloil 
(R. 270). That they then went to 21st and M Sts. N. W., 
where they purchased a quart of oil in answer to their re¬ 
quest for Mobiloil A, and that oil was deposited in the 
apparatus. That the attendant was a tall, white haired 
man, with his hair plastered down; that he paid 30^ for 
the oil and that they did not have any conversation with 
the attendant (R. 271). That after removing that can and 
putting a new can in, they went to 2698 Q St. N. W., to a 
station of the P^nn Oil Co. where they ordered a quart of 
Mobiloil A; that the oil was taken from a drum with a 
dollie pump on top, poured into a measure, for which they 
were charged 30<\ That at that station they noticed on 
the shelves inside of the store, several sealed cans of Mobil¬ 
oil, with the label on them apparently sealed tight. That 
the oil poured into the apparatus did not come from the 
cans, but came from a large drum, and there was no mark 
on the drum (R. 271-272). That they then went to 3000 M 
St. X. W. to a Penn Oil Station which was a small shack, 
and there ordered Mobiloil A; that the attendant replied 
that the only oil he had was Mobiloil Penn Oil; that there 
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is no such oil known as Mobiloil Penn Oil; That they 

156 did not buy anything there (R. 272). That they then 
went to the station of the Penn Oil Co. at Wisconsin 

Ave. and Massachusetts Ave. and there asked for Mobiloil 
A; that they were supplied with oil from a measure which 
was already sitting there; the oil was poured into the con¬ 
tainer, the apparatus. That they were served both by 
a man and a woman, and to the best of his recollection, is 
that a very small man actually poured the oil ihto the con¬ 
tainer, that they did not have any conversation with him, 
and the, witness paid 25^ for the oil (R. 272-273). That 
there was no conversation about the difference iin price (R. 
273). That they then went to 4900 Wisconsin Ave., to a 
station which had a sign on it “Wayside Service Station. 77 
That after engaging the assistant in conversation, they 
found that this was no longer a Penn Station,!so they left 
it. That his notes show that they purchased! oil at 4900 
Wisconsin Ave., which was taken from a driim, but that 
the station had sealed cans of Mobiloil on tjieir shelves 
with Mobiloil labels. That they were told tljat that was 
not a Penn Oil Station (R. 273). That they then went to 
Connecticut Ave., and Fessenden St., where they were 
waited on bv a negro bov, who told them that the station 

%> C J i 7 

was independently owned by a man named “Brown; 77 That 
they bought some oil there that went through ttje apparatus, 
but to the best of his knowledge, this was not a Penn Oil 
Co. Station (R. 273-274). That they then went to Connect¬ 
icut Ave. and Morrison St., where they were told that 
they had no Mobiloil, and did not carry it (R. 1274). From 
there thev went to 6400 Georgia Ave., where they ordered 
Mobiloil “A 77 that it was taken from a large drum, poured 
into a measure and then poured into the apparatus by the 
attendant; that his notes do not show what kind of a sta- 

' I 

tion it was, nor has he any independent recollection (R. 
274). That they then went to 3730 Georgia Ave., 

157 where they were told they could not buy Mobiloil as 
the station did not carry it. That lie (loes not know 

what kind of a station it was (R. 274). That they then 
proceeded to 2824 Sherman Ave., which is onjthe corner of 
Sherman Ave., and Harvard St.; there they! were waited 
on by a tall, young man, and asked for a quart of Mobiloil 
A; that the oil was taken from an unmarked 5 gallon tin 
can, poured into a measure, and then pohred into the 
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apparatus by the attendant. That this was a Penn Oil 
Station, and the witness paid him 30<* for the oil (R. 274). 
That thev did not have any conversation with the attend- 
ant about the apparatus (R. 275). That they then went to 
2027 14th St., N. W. where they went through the same 
procedure and were supplied with a quart of oil, which was 
taken from a one-gallon tin container, which had a Mobiloil 
oil sign on it. That the oil was poured into the apparatus 
(R. 275). That they then went to the Penn Oil Station at 
15th and U Sts. N. W., where they could not buy any 
Mobiloil (R. 275). That the station at 2027 14th St. N. W., 
was a Penn Oil Station; that they then went to Florida 
Ave., and Champlain Sts. where they could not buy any 
Mobiloil (R. 275). That they went next to 1802 S St., and 
also called on a number of stations of the Republic Oil Co. 
That at the station 2027 14th St., N. W., they did not have 
any conversation there with the attendant about the place 
of putting in the oil. That they made several other calls 
on other stations, but so far as the Penn Oil Co., was con¬ 
cerned, that whs all that they did that day (R. 275). That 
on each occasion that oil was purchased, that just about as 
the oil was to be poured into the container, he would ask 
each time if that was Mobiloil A (R. 276), and after each 
purchase that he paid for it (R. 276). That the procedure 
followed was the arrangement he had with Obermayer when 
he started out. That they called at a station of the 
158 Republic Oil Co. at 14th St. and Pennsylvania Ave. 

S. E., and bought a quart of oil there; that they 
bought a quart of oil at the Wisconsin Service Station; 
that they bought a quart of Mobiloil at the Triangle Serv¬ 
ice Station at Alaska and Georgia Aves.; that they bought 
a quart of Mobiloil for 25^ at a station at 9th and Florida 
Ave. (R. 276). That that completed the calls for that day. 
That the next day was the 28th. That they did not go out 
on the 26th; that they went out on the 25th, 27th, and 28th. 
That on the 28th they did no shopping; that he simply ac¬ 
companied Mr. Obermayer, Mr. Lovejoy, and Mr. Smith, 
to the warehouse of the Standard Oil Co. and got the con¬ 
tainers from a locker there, and they were placed in the 
back of the car and they started out on the road and left 
him out (R. 277). That he examined the exhibits in the 
basket and the cans are similar to the cans inserted in the 
apparatus; that he does not see an exhibit mark on the 
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particular can lie picked up (R. 277). Thatjafter he went 
to the lockers in the Standard Oil place, thcjy left him on 
H Street, on the 28th, and that was all he did in connection 
with the case; that he did not go to Baltimore. That on 
Julv 30th they called at the Columbia Oil Station at 2nd 

%> %> i 

and Mass. Ave N. W., and got a quart of alleged Mobiloil 
A there. That that was not a station of the Penn Oil Co. 

I 

That they then called at a station of the Columbia Oil Co. 
at 2nd and Mass Ave. N. E., where they could not buy any 
Mobiloil (R. 278). That they then went to 9th and Rhode 
Island Ave. N. E., where they could not buy any oil (R. 
278). That they then went to a station at 7^h and S Sts., 
where they could not buy any oil (R. 278). That they went 
to the station of Sullivan and Healey, 14thj and Belmont 
Sts., and got a quart of oil from there, which was taken 
from a tank with a Mobiloil sign on the taluk; that they 
paid 30^ for it (R. 278). That they went to the station of 
the Penn Oil Co. at 2824 Sherman Avej N. W., where 
159 they had met on the 27th and bought another quart 
of Mobiloil A, which the attendant supplied from a 
5 gallon unmarked tin can, and poured the ojl into a meas¬ 
ure which was in turn poured into the container of the 
apparatus; that it was apparently the same container as 
on the previous day (R. 279). That Obermayer asked for 
Mobiloil A and he asked him whether the attendant was 
sure it was Mobiloil A before it was poured in, and the 
reply was “Yes, it is." That he paid 30^ for the oil at 
this station on each occasion (R. 279). Tliat he put his 
initials on the inner or lower side of the scial; that when 
they left the station, Obemayer would take the full can out 
and insert the new clean can; that he did the!affixing of the 
seal to the top (R. 281). That before going out he made 
up a list from the telephone book (R. 282). That both he 
and Obermayer made the lists; that the Ijist was made 
in his own handwriting. That Exhibits Q jand R of the 
plaintiffs, the lists of stations visited arej in his hand¬ 
writing; that he took the information from; the telephone 
book; that one part of the record is in typewriting, which 
he also wrote (R. 283). That outside of his official work 
with the Better Business Bureau he had no interest in the 
case and has none now. That only generally was there 
any remark made relative to the method of putting oil into 
the apparatus, or that part of the machine; tjiat the attend- 
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ants would always, in most instances, express surprise at 
the apparatus, and would ask the question what it was for 
and why did they put oil there (R. 1284). That at a number 
of stations tlie attendants asked about the apparatus and 
Obermayer would explain to them it was an accessory 
known as a 4 4 lube rat or/’ which was intended to perform 
the function which the crankcase oil did not perform; that 
it was to spray the p.v/tons or the valves (R. 285). That 
none of the attendants took exception to putting* oil in 
there, and just expressed interest in the apparatus; that 
the attendants made no criticism at putting* the oil 
160 in there (R. 285). That each of the cans bears a 
label written by him except the one purporting to be 
from the Penn Oil Station at 2814 Sherman Avenue, Wash¬ 
ington, D. 0., which is plaintiff's exhibit 0-2 and the one 
slip attached to the outside of the can is not in his hand¬ 
writing, nor does he know whose handwriting it is (R. 286). 
That he cannot say whether the seal on samples 0-2 was 
initialed bv him on the interior (R. 286). That he did not 
seal the cans; that Obermayer sealed them (R. 287). That 
lie identified all the quart containers, that the small con¬ 
tainers are not his (R. 287). 

Cross-examination: 

That in July, 1925, he was not studying at any school 
while employed by the New York Better Business Bureau. 
That he was matriculated at the New York Law School in 
July, 1925, which school he entered in the fall of 1923, and 
that he had then completed two years of the course, in July 
1925 (R. 288). That he was employed by the National 
Better Business Bureau; that they instituted investiga¬ 
tion to expose business frauds, unfair competition, etc., 
on complaints of companies concerned and individuals; 
that the complainants did not have to be members of the 
Bureau; that anybody could make complaints; that the 
Better Business Bureau was supported by fees obtained 
from business enterprises; that the Bureau would pay as 
much attention to complaints from non-members as from 
members; that' the employees very seldom knew who the 
members were; that the head of the Bureau did not de¬ 
termine whether or not the Better Business Bureau would 
handle a case; that the complaints would go to whoever 
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had charge of that particular line of work; that the head 
of the department would start an investigation without 
consulting the director;' that the head of th|e department 
could pledge the Bureau to the expense of investigation 
without the sanction of the Board of jDirectors, ex- 

161 cept in major cases; that the Bureaujhad a Board 
of Directors, and that it operated through that.’ 

Board; that the activities were passed on % that Board 
(R. 290). That he did not know whether maijor investiga¬ 
tions would come before the Board of Directors to be sanc¬ 
tioned; that he would not sav that the Better Business 
Bureau would identify itself with any tradej investigation 
without vote of its directors; that he does not know whether 
or not the Better Business Bureau identifed jitself with an 
investigation without a vote of the Board| of Directors 
(R. 291). That he does not know whether | the Board of 
Directors passed on the complaint of the Vacuum Oil Com¬ 
pany, alleging substitutions in the District of Columbia in 
1925 (R. 291). That the complaint would first be received 
by the managing director of the organizatioii, Mr. Edward 
L. Green; that Mr. Green told him to come tjo Washington 
(R. 291). That he does not know when the complaint was 
received; that he has heard and has been j told that the 
Vacuum Oil Co., was a member of the National Better 
Business Bureau, but that he does not know] it of his own 
personal knowledge (R. 291). That he does not recall 
whether the National Better Business Bureau publishes 
a list of its members; that the Nationa- Better Business 
Bureau did not have any literature setting! out its mem¬ 
bers; that he never saw the names of the Vacuum Oil Co. 
or the Standard Oil Co. as members; that Edward L. Green 
was in charge of complaints, and that ofttirhes complaints 
would come to the section manager who wduld take them 
up to Mr. Green; that if a complaint was received from a 
financial institution, it was referred to the financial branch 
and if a complaint was received against a commercial en¬ 
terprise, it was sent to the commercial branch. That he 
was not in the commercial branch, was ah investigator, 
assigned to the financial department, but ifi this case, he 
was assigned to a commercial case; that h(j was assigned 
to take care of this case (R. 293). That he does not 

162 know how many investigators the National Better 
Business Bureau had in the commercial department 
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in July, 192o, that lie thinks there were about 12 or 13, 
that covered both financial and commercial (R. 293). That 
he worked for the National Better Business Bureau as 
an investigator from July, 1922, until May, 1926, when he 
was transferred to Philadelphia, and where he held the 
post of financial manager from the 1st of May, 1926, to 
August, 1928 (R. 293). That when he was in the New 
York Office he often investigated a company that was mak¬ 
ing a complaint to find out a reason for the complaint. 
That he does not know whether a complaint was made by 
the Vacuum Oil Co.; that Mr. Green sent him to Washing¬ 
ton to investigate substitution upon a complaint; that he 
does not know whether anvone in his office was sent out to 
find a reason whv the Vacuum Oil Co. made such a com- 
plaint (R. 294). That they were never interested in trade 
wars between companies, only as it affected the public. 
That he had never had any connection with oil' substitu¬ 
tion: the following question was asked: “Did you know 
that the Standard Oil Co., before July 1925, had tried to 
buy the Penn Oil Co. ? Objected to. Sustained. Excep¬ 
tion (R. 295). That he is in the banking business in Phil¬ 
adelphia, with Graham, Parsons and Company, as a trader 
(R. 297). That as a trader he buys and sells a certain 
class of securities; that his work rendered it necessary that 
he keep familiar with certain types of stock quotations, 
hank stock only; that he only looks at the stock market 
superficially. The following questions were asked: “Did 
von ever see the Vacuum Oil Co. listed as a subsidiary 
of the standard”. Objected to. Sustained. Exception. 
Then followed three questions as to whether witness knew 
of any effort of the Penn Oil Co. being purchased by the 
Vacuum Oil Co., The Standard Oil Co., or anyone else. 
Objected, sustained, exception. That he was under salary 
by the Better Business Bureau in July, 1925; that 
163 he got ho extra money for the investigation, but re¬ 
ceived a straight salary; that the Nat’l Better Busi¬ 
ness Bureau paid his salary and expenses; that he kept 
i*o]>v of the vouchers of expenses, but did not have them 
with him; that he had no record of his expense account 
or of the account of this investigation; that they have a 
regular expense form to make out, that his salary at the 
time was $4,000 per year; that he does not know what his 
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expenses of investigation amounted to, that they roughly 
estimated around $50. for the entire trip; that lie never 
received a check from the Vacuum Oil Co., the Standard 
Oil Co., or any official of any of those companies; that his 
checks always came from the Nat’l Belter Business Bu- 
reau; that he does not know whether or not! the Vacuum 
Oil Co. was a member of the Nat'l Better Business Bu- 

l 

reau; that he was secretary at the time, that he was secre¬ 
tary of the Nat’l Vigilance Committee, which about that 
time was succeeded by the Nat’l Better Business Bureau; 
that he was not the secretary of the Nat’l Better Business 
Bureau at the time the complaint was received, that he was 
secretary of the National Vigilance Committee of the As¬ 
sociated Advertising Clubs of the world; that he does not 
know whether the Vacuum Oil Co. was a meijnber of that, 
that he kept no books, that he had nothing to do with the 
membership, that the Nat’l Better Business! Bureau was 
supported by contributions from its members; that the 
Better Business Bureau of Washington was! not a mem- 

i 

her of the Nat’l Better Business Bureau in July, 1925; 
that he came to Washington on the sleeper on the night 
of the 24th and got to Washington on the morning of the 
25th, that he is not positive that he did not meet Mr. Ober- 
mayer at the Hamilton Hotel and proceeded with him to 
the Better Business Vureau, that they got together on the 
morning of the 25th; that they proceeded to list the sta¬ 
tions intended to call upon from the telephone book and 
the City Directory; that he did not mention the city 
164 directory in his direct testimony (R. 3112); that the 
first purchase they made was at 7th jnd Md. Ave. 
S. W.; that he does not recall whether that! station was 
listed in the telephone book at that time; that the next 
station was 3rd and Md^ Ave. S. W., but t^iey did pur¬ 
chase oil there; that he does not recall whether that station 
was listed in the telephone book in 1925; that the next stop 
was 9th and Penna. Ave. S. E., that he ddes not recall 
whether that station was listed in the telephone book in 
1925; that the next stop was 1262 11th St. $. E., that he 
does not recall whether that station was listed in the tele- 

i 

phone book in 1925; that the next stop was jnade at 1396 
Fla. Ave. N. E.; that he does not know whether that sta¬ 
tion was in the telephone book in 1925, that the next stop 
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was 814 Bladensburg Rd. N. E., that he does not know 
whether that station was listed in the telephone book at 
that time; that lie only made one stop on Bladensburg Rd. 
That they were out to investigate the Liberty Oil Co. and 
the Columbia Oil also; that lie does not know that the 
Liberty Oil Co. and the Col. Oil Co., maintained stations 
on the same corner with the Penn Oil Co. station at 814 
Bladensburg Rd. N. E.; that he does not remember look¬ 
ing (314). That the next stop was 306 H. St. N. E., and 
they did not buy any oil there; that he does not recall 
whether that station was listed in the phone book at that 
time; that on the morning of the 27th they stopped at the 
station at N. Jl Ave. and 0 Sts. N. W.; that he does not 
recall whether or not they revised the list he had from the 
list they started out with on the morning of the 25th; that 
he does not recall whether the N. J. and 0 St. Station was 
listed in the phone book at that time; that on the morning 
of the 27th they stopped at 1302 14th St., N. W.; that he 
does not recall whether or not that station was listed in 
the phone book at that time; that at 11:50 on the 
165 morning of the 27th they stopped at the station lo¬ 
cated at 21st and M Sts. N. W., and he does not recall 
whether or not that station was listed in the phone book 
at that time; at 12:50 on the 27th they stopped at the sta¬ 
tion located at Wise, and Mass. Ave. and he does not recall 
whether or not that station was listed in the phone book at 
that time; that at about 2:40 P. M., on the 27th of July 
they stopped at station 2824 Conn. Ave. and he does not 
recall whether or not that station was listed in the phone 
book at that time, that at about 2:50 on the 27th of July 
they stopped at the station 2027 14th St. N. W., that he 
does not recall whether that station was listed in the phone 
book at that time; that on the 27th of July the first stop 
made was at 10:45 A. M., the next stop at 10:50 A. M., 
the next at 11:10 A. M., that they were making stops at 
approximately every 10 minutes. That at 11:50 A. M., 
they stopped at 21st and M Sts.; that at noon they stopped 
at 2698 Q St.; that at 12:50 they stopped at Wisconsin and 
Massachusettes Aves.; that at 1:20 they stopped at 4900 
Wise. Ave.; that at 1:40 they were at Conn. Ave. and Eck- 
ington Sts.; that at 1:50 they were at Conn. Ave. and 
Morrison St.; that at 2 o'clock they were at 6400 Georgia 
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Ave.; that at 2:10 or 2:15 they were at 3730 Gejorgia Ave.; 
that they then went to 2424 Sherman Ave. \ that they 
picked up sandwiches as they were going ajlong some¬ 
where in Georgetown, after the stop at 2698 Q |St., shortly 
after noon (R. 318). That they would drive to tjlie stations, 
buy oil, have it poured into the device and jthen drive 
around the corner and take the can out and immediately 
put in a new can as the old one was taken out. j That after 
placing the new can they would then drive to tlie next sta¬ 
tion and the car would run continuouslv with tlhe new can 
in the device until it reached the next statiop, where it 
was tilled. That they would then drive I around the 
166 block and take the can out. That Obermayer re- 
moved the can; that he had nothing tojdo with it. 
That he would then seal the can and put in a new one, that 
that is all they would do until they reached the ljext station, 
and that was the plan followed all through the jtrip, on the 
27th, the 25th and the 30th. That the first timej he saw the 
device, Plaintiff’s Exhibit D, was on the morning of July 
25th, and was shown to him by Obermayer, attached to a 
Willys-Knight automobile on the lefthand side, under the 
hood, directly in front of the driver; that it \yas a 4-cvl- 
inder car; that he does not know whether it [was a 1925 
Willys-Knight; that he did not own an automobile in 1925; 
that he has owned automobiles, and owns ond now; that 
he owned one the year before and year before that, and the 
before that, and his first automobile was owi^ed in 1926. 
That upon being shown a photograph of the defendant’s 
Exhibit No. 5, he could not recall whether or not. that was 
a picture of an engine similar to the one in the car used 
in 1925. That he was shown a picture marked Defendant’s 
Exhibit No. 6, and he could not say whether tha[t resembles 
the left side of the motor shown to him by Obfermayer, in 
July, 1925. That the horn was not in the position on the 
photograph; that it was somewhere up in the!front; that 
he cannot answer exactly where the horn wbs, but his 
recollection was that the horn was up front. That he has 
never seen the pictures marked plaintiff’s exhibit A. B. 
and C. That the regular place for putting oil in a 4-cyl¬ 
inder Willys-Knight is in front, on the right-hand side, 
in what is known as the breather pipe. That lid was shown 
a photograph, Defendant’s exhibits No. 8, and his best 
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recollection is that the breather pipe is shown on the photo¬ 
graph. That he would not say that it is a picture of it; 
that he would not say that it was not a picture of it (E. 
325). That he does not recall having seen the 1925 Buick, 
or the right side of a 1925 Buick. That he could 

167 not identify the picture of a 1925 Buick, but that 
it seems to be a picture of one (R. 325). That Ober- 

mayer explained the device to him. That Obermaver told 
him that the device was an apparatus, an accessory that 
had been developed to spread oil on the pistons. That he 
showed him how the apparatus worked by removing the 
bottom: that lie showed him where the pipe from the top 
went across the motor and was attached on the other side 
(E. 325). That he does not know whether the pipe was 
attached on the other side, but that Obermaver did show 
him. That it was attached with tire tape. That the pipe 
was not att-died to anything, but went across the top of 
the engine over to a point near the carburetor, or midway 
of the block, or midway of the engine; that Obermaver told 
him that it did not work; that it was a dummy pipe; that 
it was a luberator, and that he verified this and the name 
of the device was “Miller” (R. 326). That he does not 
know whether or not it was a Miller. That he did reply 
to a question that the car was equipped with an apparatus 
which he was told, and which he verified for himself, was 
known as a luberator, a Miller luberator; that he did 
verifv for himself to the best of his knowledge, that it 
was a Miller luberator. That there was an inscription, 
or a plate on the device. That he does not recall where the 
name was placed on the luberator, nor does he recall the 
position. That it might have been a Miller vacuum tank; 
that to the best of his recollection the device had the name 
“luberator” on it (E. 328). That he does not know when 
the Miller luberator was first marketed; that that was the 
first time he 1 ever saw the apparatus; that the device in 
plaintiff’s Exhibit D is identical with the apparatus used. 
That he would not say it was the same apparatus; that he 
owned a Hudson car in 1926, and that he had friends who 
owned a Buick in that year. That he does not recall see¬ 
ing a Miller luberator on a Buick in 1926; that he does 
not recall that on the right side of the dash board 

168 underneath the hood there is a square box-shaped 
tank that has “Miller Luberator” on it, and has 
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some tubes leading from it; that plaintiff’s Exhibit D was 
attached to the automobile by a bracket or brackets, to the 
place where the horn was. That he does not know whether 
it had two bands around it, but he thinks jit was att-ched 
by a bracket, or brackets. That he does not know whether 
there was a tongue that came out from tjhe dash board 
where the horn was taken from; that he jdoes not know 
whether there was anything else that held it there, nor 
does know whether there was a bottom bracket, that he 
looked the device over (R. 329-330). Tlujit his recollec¬ 
tion is very vague about the horn, that as hp remembers it, 
it was in the front, somewhere in front of the device. That 
lie has an idea of what a breather pipe is (R. 330). That 
it is the place where you put oil into the bar. That it is 
the only place where you can out oil into a car to reach the 
crank case (R. 330). That as far as he kpew, the device 
located on the dash board was connected! with nothing; 
that he is not positive that the oil that Was passed into 
the device could not reach the crankcase (!R. 330). That 
his first report was made to his employerj in New York, 
to Mr. Schwab, of the National Better Business Bureau, 
and that it} was a written report, and th^t after 3 days 
work he reported to Mr. Schwab; that he jtalked to some 
attorneys about the investigation before hb made the affi¬ 
davit; that he talked to a lawyer in the office of R. Golden 
Donaldson. That he may know L. H. Donaldson, that he 
was in no way connected with the Better Business Bureau; 
that he talked to an attorney in the office of R. Golden 
Donaldson by the name of West, that he mhde his affidavit 
during the week of August 12th, that he does not recall 
that he went into detail in the preparation pf the affidavit; 

that his purpose was to prepare this affidavit to get 
169 it signed as he was sailing for Europe on that Satur¬ 
day (R. 332). That he was not told h|ow the affidavit 
was drawn (R. 333); that he does not hav^ a copy of the 
report that he gave to Mr. Schwab, that he does not recall 
whether the attorney had received a copy) of the report 
given to Mr. Schwab, that the attorney he talked to did not 
ask for any further information or detail (R. 333). That 
Mr. Schwab is no longer employed in the 1 Better Business 
Bureau nor does he know where he is, tljat the reports 

8—5054a ! 
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are on file in the office of the Better Business Bureau, 
that the reports are now in the custody of Edward L. 
Breen, that lie did not fo into detail with the attorney 
about the device; that he did go into detail in the report 
which he made to Mr. Schwab, that he read the affidavit 
made on August 12th, 1925, by himself before he signed 
it (R. 225). That at that time he had completed his second 
year of the X. Y. Law School and that later on he com¬ 


pleted his 3rd year, that he was never admitted to the bar 
of X. Y. State, that he has been admitted to the bar in the 
State of Penna. That he saw a copy of his affidavit while 
this case was going on probably a week or ten days ago 
(32(5). That he does not know who gave him the affidavit ; 
that ho has not talked about his affidavit with an counsel 


nor have they discussed his affidavit with him, that lie 
never talked to Mr. Obermayer about his affidavit (R. 336). 
That he talked to Mr. Obermayer about the case about a 
week ago and since that time onlv generallv, that he talked 
with Obermaver after Obermaver had testified, but not 
about the case, that Obermayer never mentioned the case 
nor does he know what Obermaver testified about, that 
he had not seen the minutes of this trial, that he has 
talked with counsel for the plaintiff about the case gen¬ 
erally (R. 327); that he talked with Mr. Leahy, Mr. 
170 Lambert, Mr. Yeatman and Mr. Davis, but not about 
the case particularly, that none of the counsel men¬ 
tioned his affidavit of August 12, 1925, that he cannot an¬ 
swer yes or no — the following questions: “Did they men¬ 
tion a breather pipe to you, just those two words in any 
sentence or paragraph or any talk they had with you; did 
they mention those two words breather pipe to you, yes 
or no". That he cannot recall th-t Mr. Lambert men¬ 


tioned breather pipe to him; that when he was first ex¬ 
amined about the breather pipe it did not come wholly as 
a surprise to him, that he cannot say that he had talked 
breather pipe with counsel; that counsel went ove- the 
case with him to find out what he knew (R. 338). That 
he does not recall anything about a breather pipe being 
mentioned; that he was asked what he understood a breather 


pipe was, that he does not recall who asked him that, that 
he understood the breather pipe to be a place where you 
put the oil in tlie car, that the place where you put in oil 
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was his understanding of the breather pipe, that the place 
where you put the lubricating oil in the c4r was the 
breather pipe (R. 339); that to the best of his! knowledge 
the device was not connected with the car; thjit it was a 
dummy pipe; that he talked with Obermayerj and Ober- 
mayer explained to him that it was a dummy pipe that 
lead no where and he knew the oil was goin^ into that 
device and was not going into the car at all (R. |339). Wit¬ 
ness was then shown his affidavit the first paragraph of 
which read as follows: “That in making said investigation 
an automobile was used which was constructed gnd equip-ed 
that oil poured into the breather pipe instead pf the auto¬ 
mobile—instead of flowing into the crankcase I flowed into 
a removable metal can concealed in said automobile” the 
witness then said that that was a correct quotation (R. 
340). That he would not say that the container or device 
that held the can was in the most prominent j part of the 
automobile under the hood, that it was Iquite prom- 
171 inent; that; one could not miss seeing jit (R. 340). 

That it was in no way connected with the crank¬ 
case no£ did it purport to be connected with the crankcase 
(R. 341). That his affidavit further reads as follows: “That 
before each of the purchases of oil hereinafter linen! ioned a 
clean empty can was placed in said car and connected with 
said breather pipe and that in each instance! hereinafter 
mentioned the oil purchased was deposited tjhrough said 
breather pipe to one of said cans”; that he rpad that por¬ 
tion of the affidavit before he signed it, that lie knew what 
a breather pipe on an engine was, that he does not think 
that the affidavit needs correcting, that he signed the said 
affidavit in his own office in New York (R. $41); that it 
was signed before a Notary Public in the eijnploy of the 
Better Business Bureau, that the affidavit whs forwarded 
from Washington; that he never told the attorneys that 
the statement should be changed at that limp nor has he 
ever told them that it should be changed (R. $42); the wit¬ 
ness was asked to examine his affidavit and state whether 
or not the affidavit shows that the oil was! poured into 
“said breather pipe” in every instance. This! was objected 
to and the objections was sustained. Exception (R. 343). 
The witness then being asked whether or not jie ever asked 
that his affidavit be changed answered by saying “Why 
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should I’’ (R. 343-344). Tlie witness was then asked 
whether or not he had read the news article appearing in 
the Washington Press detailing his activities. Objected 
to. Sustained. Exception. The same question was asked 
witli reference to the advertisements of the Vacuum Oil 
Co. Objection. Sustained. Exception, llis attention was 
then called to the advertisements of the Vacuum Oil Co. 
in the Washington Times on Tuesday, August 25, 1925, 
and he was asked whether or not he read that section which 
stated “What our investigating car found out” to which 
he replied “lie does not recall having read it, but he would 
not say that he did not read it. All questions with refer¬ 
ence to tin explanation of the statement in the ad- 
172 vertisement were objected to and all were sustained 
with an exception to the defendant in each instance 
(R. 346). That he reported his activities to Air. Schwab 
of the Better Business Bureau immediatelv after the last 
visit on July 30th, that the oil was not poured in the usual 
place where a layman considered it (R. 347). That he does 
not know when the fall issue of the Telephone Directory 
came out in the District of Columbia, nor does he know 
that in July, 1925, he was on the Spring Directory (R. 
347). That he was shown the Fall issue in 1925 of the 
Telephone and was requested to find a listing in those 
telephone directories of 1262 11th St. S. E. At this time 
the defendant offered the advertisement appearing in the 
Washington Times dated Aug. 25, 1925, as exhibit in this 
action. The witness in answer to the question put to him 
requesting him to find a listing in the telephone directories 
of 1262 lltli St. S. E. stated that lie does not see the list¬ 
ing. That he seems to have some difficulty in finding it. 
At the suggestion of the court it was agreed that counsel 
for plaintiff and defendant would examine both directories 
and determine which stations of the Penn Oil Co. were not 
listed in the spring and fall directories of 1925. That the 
witness made notes of everything of importance that hap¬ 
pened at the station while making purchases. The book was 
then produced and the witness testified that he had the book 
for sometime. 1 That he does not know where he purchased 

it. The witness then stated that there is not anv mention 

* 

in any of the notes that he made of the visits that he made 
on Julv 25th up to and including July 30th as to anv com- 
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mcnt made by the station agents to wither him br Mr. Ober- 
maycr as to what that thing was he was ask^d to put oil 
into (R. 351). That he remembered the testimony he gave 
on direct examination that he had no recollection of any 
conversation had with the attendant abtjmt the place 

173 the oil was being- deposited in Exhibit D; that he 
remembers his direct examination thbt he stated 

that on his visit to Penna. Ave. bet. 1st and 2dd Sts. N. W. 
that he did not remember any conversation jwitli the at¬ 
tendant there, nor did he remember having- aiiv conversa- 
tion at 4th and Mass. Ave., nor was anv conversation had 
at 519 K St. N. W., nor was there anv conversation with 
the attendant at 21st and M Sts. N. \\\, nor vjas there any 
conversation at Wise. Ave. and Mass. Ave., njor 2027 14th 
St., nor 2824 Sherman Ave., that he remembers that he 
testified as to the aforegoing; that he does remember testi¬ 
fying that there was some remarks made relative to the 
method of putting oil into the apparatus “onllv generally” 
only he remembers that he did testify that tlje attendants 
did talk about the device, but he could not tell where, that 
he testified that in most instances there was a| surprise ex¬ 
pressed by the attendafws at the apparatus.! The query 
was as to what it was for and why they putj oil in there. 
That he realized that he had made that answer; that he 
had not put a word in the book about any siich query (R. 
354-5-6). That lie onlv knew Mr. Obermaver slightly lie- 
fore he met him in Washington: that he met him during the 
year 1925 in New York when he applied for employment 
at the Better Business Bureau; that he talked to Ober¬ 
maver as the man Obermaver wanted to see was not there; 
that that was the only time he had met Obermaver before 
July 25th; that he does not know that men constantly came 
to the Better Business Bureau looking for work as investi¬ 
gators. That they did not have any applicants for posi¬ 
tions there; that Obermaver was not the only one who ap¬ 
plied for a job; that he talked to Obermaver fjor some time; 
that Obermaver told him he was an investigator; that he 
does not recall what month it was, nor has be any record 
of it, nor did he make a report to his superior officer, 

174 but that he might have talked with |Mr. Schwab; 
that he may have seen Mr. Schwab aftlerwards; that 

Obermaver could have seen Mr. Schwab and he would not 
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haw known it; that the offices are not all open; that there 
are private offices, that he told Mr. Schwab that Obermayer 
came in and that he talked to him; that Edward A. Schwab 
was chief of the Investigation Department, but is not em- 
ployed there now. That he does not know where he lives; 
that Mr. Schwab is no longer connected with the Better 
Business Bureau. That Mr. Schwab left in 1926; that the 
witness used the term ‘ 4 dolly pump” that Mr. Obermayer 
told him that it was a “Dolly pump.” 

Redirect examination: 

That prior to July 25, 1925, he was given blanket orders 
to go to Washington to investigate the oil situation; that it 
was some time in the latter part of 1924 or the beginning of 
1925; that he came to Washington on that occasion and did 
not meet Obermaver; that he did not work with anybody in 
connection with the vacuum oil Company on that occasion, 
but that it was an independent investigation and that he 
was here about a week. That he recalled nothing specili- 
cally as to any remarks made by the attendants as to the 
place in which the oil was being put on this particular kind 
of breather pipe or what not; that he has no record of 
any conversations in his book; that independent of his 
record he does not have anv recollection of anv specific 
place; that he has a very vivid recollection outside of what 
would he noted in the books in several instances with refer¬ 
ence to particular things that occurred, but that he has no 
recollection as to conversations. That when he came down 
on the 24th oy 25th day of July, he did not bring any lists 
or records of places. That on his previous visit in the 
latter part of 1924, he brought a list, a typewritten list 
which he got from the Better Business Bureau office in 

Xew York; that the Better Business Bureau in New 
175 York kept records. At the time a station is under 

suspicion on which definite complaint has been made, 
they were jacketed in the files under the general head of 
4 ‘oil substitution.” As complaints would come in either 
from chambers of commerce, better business bureaus, indi¬ 
viduals, or companies, the names would be indexed and 
placed in a general jacket or folder under the general head 
“oil substitution.” That the office had such a jacket when 
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he came to Washington in July, 192;"), and lie had seen it, 
but he did not bring it with him; that lie nhade extracts 
from it on his visit in 1924, but he did not have any notes 
or extracts or anything when he came here in 1925 (R. 364). 
That he possibly consulted the city directory !n addition to 
the telephone directory. That they would alsjo go into sta¬ 
tions that they located as they were going |around; that 
they would see a station that was not on the) list and they 
would go in as they passed it. j 


Recross-exam illation: 

! 

I 

That he does not recall that lie visited the Penn Oil Com¬ 
pany stations in 1924; that he remembers answering on 
his direct examination that the addresses otj the different 
oil companies that they were to investigate were taken 
from the phone book; that he does not recall making any 
affidavits of his visits in 1924; that on July |25, 27, and 30 
they made purchases from stations other than the Penn 
Oil Company; that he made an affidavit as! to those pur¬ 
chases to his office; that he does not know wjhat became of 
that affidavit ; that he does not know whether that affidavit 
was sent to the Vacuum Oil Company; that his affidavit in 
this case was sent to the Vacuum Oil (pompany; that 
176 his affidavit as to the other stations lie investigated 
were turned over to his office; that when he verified 
his affidavit in this case he sent it back to the attornev in 

i * 

Washington immediately, and that lie did ! not send the 
others with it; that the reason he sent the Affidavit in this 

i 

case to Washington was because the affidavit was prepared 
in Washington for his signature; that the other affidavits 
he drew himself; that the lawyers in Washington did not 
prepare the other affidavit, but it was part bf the work he 
had done in Washington looking for oil substitutions; that 
he did not send the other affidavits because he was not asked 
to send them to Washington; that he did' not draw the 
affidavit in this case; that he did not draw It he affidavit he 
signed; that only one affidavit was sent to jhim which was 
the one in this case and the one he signed, and he drew the 
other affidavits himself which he turned over to his office. 
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Whereupon Mr. Charles E. Smith was produced as a 
witness for the plaintiff, who testified as follows: 

That he lives at 712 45th St., Brooklyn, New York, and is 
a chemist for the Vacuum Oil Co., and has been in their 
employ for sixteen years; that he is supervisor of the 
laboratories and has been for approximately eight years; 
that at the present time he is in the New York office, but 
was formerly chief chemist of the Bayonne laboratory; 
that tlie Vacuum Oil Co. has five laboratories at four plants; 
that he does not know how manv thev have abroad; that he 
was at the laboratory at Bayonne from 1912 to 1919, and 
he was then transferred to the New York office; that he is 
a graduate of Chemical Engineering Course of Pratt In¬ 
stitute' at New York, and received a degree; that immedi¬ 
ately upon graduation he went to work as a chemist for the 
Vacuum Oil Co.; that the oil sold by the Vacuum Oil Co. 
is manufactured at Olean, New York, Rochester, New York, 
Bayonne, New Jersey, and Paulsboro, New Jersey. 
177 That these oils are refined at the particular labora¬ 
tories of the Vacuum Oil Co. That there are stand¬ 
ard tests required in making up and refining oils sold by 
the Vacuum Oil Co.; that there are many standards, al¬ 
though to the outside trade, the physical characteristics arc 
generally referred to as the oil tests; that those tests, are 
specific gravity, pour test, flash, fire, viscosity and color; 
that that test has been the practice of the company ever 
since he has been there, sixteen years; that they are the 
recognized standard tests for identifying oil. Those meth¬ 
ods have been authorized bv the American Societv for Test- 
ing Materials and also have been adopted by the United 
States specification Board, and are also found in the U. S. 
Oovt. Bureau of Standards Bulletin 323A; That the stocks 
of Mobiloil are made not only to meet the above mentioned 
tests, but also special chemical tests which determine the 
quality of the oil; The formuaes are created by the manu¬ 
facturing Department of the Vacuum Oil Co. in coopera¬ 
tion with the engineering Department; That the formulas 
are worked out with these two organizations. The company 
employs a staff of automotive engineers. Some of them 
work with the engine builders, and some work in the field 
noting results obtained and others in the research labora- 
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tory. It is based on their reports that the! various oils 
are made and recommended for the given purposes; That 
he had occasion in July, 1925, to furnish Doctor Browne of 
Penniman and Browne, Baltimore Chemists with a sample 
of Mobiloil A.; That the sample was to be used by Dr. 
Browne to indicate these tests of the genuine!Mobiloil A.; 
The sample was personally taken by him front the Mobiloil 
A. tank at Bayonne. In order that he might be sure of the 

tests lie personally ran the physical characteristics 
178 that in the Bavonne Laboratorv and then delivered 

" " i 

the sample to Doctor Browne and was present when 
Dr. Browne checked his witness’ previous readings; that 
lie had an analvsis of the Mobiloil A. that was being sold 
by the company at that time. That the results of his tests 
made at the Bayonne Laboratory on a part of this sample 
conformed to the analysis lie had already frnade in his 
laboratory. That he delivered the sample td the office of 
Penniman and Browne in Baltimore personalty; That he 
delivered it to Dr. Browne personally; that! he observed 
1 lie instruments he used; He had thermometejrs which had 
been standardized by the U. S. Bureau of Standards, with 
which lie checked Dr. Browne’s thermometers.! He also had 
samples of lubricating oil which the U. S. Bureau of Stand¬ 
ards had standardized and which thev used for standardiz- 
ing their viscosimeters; That he checked Dr. jBrowne’s in¬ 
struments; That lie found Dr. Browne’s instruments cor¬ 
rect ; that he was present when Dr. Browne made an analysis 
of the sample of Mobiloil A. which he delivered at that time 
and that lie knew the results of that analysis; that that 
analysis checked almost to a dot with the figures lie had 
previously obtained; That he took the sample! to Baltimore 
July 27th because it was that day that he took the sample 
from the laboratory and he immediately went [to Baltimore; 
That lie was in Baltimore on July 28th; Mobiloil A. is abso¬ 
lutely tested for uniformity at the refineries of the com¬ 
pany before shipment; That not only is Mobiloil A. tested 
but also the stocks that go into the manufacture of Mobiloil 
A; That the company has prescribed formulaes giving per¬ 
centages of stocks to be used; they are blended together in 
a tank; When a batch is completed, a sample!is brought to 
the laboratory and checked up; On its final readings, if they 
are correct, a written 0. K. is written by the laboratory 


i 
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and sent to the tilling department; Then a sample is 
171 > taken From the first barrel filled of each lot to elimi¬ 

nate any possibility of contamination from a filling 
line: That if the analysis of the samples shows that it does 
not meet with the standard required, the laboratory recom¬ 
mends to the compounding department what additions of 
stock should 1 x* made in order to make the necessary corree- 
tions: The oil is never shipped out before it is brought to 
the point of the standard required; that they have a double 
cheek, in that tin* sample from the filling line of the first 
barrel to be tilled must be approved before any fillings can 
be made: The standard of the tests is; Specific Gravity 
must be between lb.7 and 22.2; The flash test must be 
between 560 and 400; the tire test between 420 and 465; the 
viscosity 57 to 58; the pour test zero to 20; That they also 
have a color range, which calls for 150 to 165; On the other 
hand that is determined by a leather bound tintometer, 
which is not in general use outside of the refinery; Mobiloil 
A. has a standard color; That the aforegoing figures not 
onlv allow for the laboratorv tolerance, but also an addi- 
tional tolerance which thev allow to insure that anv com- 
mercial laboratory would come within their limits; That 
the range of tolerance for commercial laboratories in vis¬ 
cosity is from 56 to 5b; that an additional allowance for 
tolerance in a < ’ominercial laboratory is made because there 
is always a possibility where there is a human factor in¬ 
volved. that they might not bo as experienced as the oil 
companies, whore thousands of analyses are run every 
day; they may make a slight error; that he was present 
wlii'ii the samples of the Penn Oil Go. were analyzed by Dr. 
Prowne; That he remembers samples showing the presence 
of foreign substances; that he particularly noticed a sample 
that was cloudy due to solid impurities, and also by a strong 
odor of burned oil and lighter distil-ates; that the 
ISO records of the test made are kept indefinitely, and in 
addition a sample of every batch as well, every fill¬ 
ing, is kept for one year; That there are identification 
marks on the containers of the oil; On all drum shipments 
they have the letter of the refinery, as well as the filling 
state. From that information they can locate their retained 
sample representing that particular shipment as well as 
the laboratory figures; Mobiloil A is manufactured accord- 
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ing to a specification of physical characteristic^; That there 
is no difference in the standard of Mobiloil A at the differ¬ 
ent refiners of the Vacuum Oil Co. because the stocks are 
made at one refinery; That he saw Dr. Browne’s figures 
of the samples of Penn Oil analyzed; That inj his opinion, 
they are not samples of Mobiloil A; That j none of the 
analyses on the blackboard, in his opinion are the tests of 
genuine Mobiloil A: Viscositv is onlv one means of identi- 
fication; That in order to truly identify an oil, fill tests must 
be taken into consideration. No one test alone 1 will identify 

j 

an oil; That the tests on the blackboard are not for the 
purposes of determining the quality of the! oil, but for 
identification purposes only; that lubricating qualities of 
the oil are determined by actual trials over <ji long period 
of time by the Engineering Dept.; that he saiv a speciman 
in Dr. Browne's office which showed the presence of foreign 
substances; that he saw the analysis. That ijn his opinion 
that speciman was crankcase drainings; that; he only saw 
the first sample; that he was not present whcnjanother sam¬ 
ple from the same station was analyzed; fluid there is no 
question that O-l and 0-2 are crankcase draihings; that he 

could not sav from these analyses that they were crankcase 
• • « 

drainings; the flash indicates a contamination j with a lighter 
distillate. On the other hand other tests, particularly odor 
and ash must be made to definitely determine! that; the low 
flash and relatively high fire test is an indication and 
181 they are found in 0-1 and 0-2; that tliQre was an ash 
test made of 0-1, that he saw the filter paper used; 
that he smelled the sample; that it had a burned odor as 
previously mentioned; that he was not present when Dr. 
Browne distilled anything out of that sampjle. 


CToss-examinat ion: 

i 

That he does not have the degree of doctor; that the 
Vacuum Oil Company has employed him for 16 years and 
has a staff of automotive engineers to supply it with in¬ 
formation upon which to build lubricants; that the lubri- 
cant is put to a practical test in actual service; that the 
test used here have no indication of the lubricating value 

I 

of an oil; that that is not the test he puts ifj through; that 
the tests used by him are made to determine uniformity 
of shipments; that he is not familiar with the tests of the 
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Society of Automotive Engineers; that the test on the 
blackboard is along the lines of the Societv of Automotive 
Engineers test; The kerosene test is done in order to dilute 
the oil when the oils are dark in color in order to get trans¬ 
mitted light through a bottle and identifv the color: That 
the kerosene test is not better except in case of very dark 
oils; That he is not familiar with the test for acid with a 
stick of sulphur; That there is what is known as the cop¬ 
per strip test in which they immerse a strip of polish cop¬ 
per and determine whether there is a discoloration of that 
copper: That that test is an indication of the presence of 
corrosive substance; That that is not acid; Acid might 
corrode it, but that is not the purpose of that test; That 
that test is never used to discover the presence of acid; 
That they use the copper test in their own laboratories on 
stocks, never on finished oil, because they know the finished 
oil will not have the test if the stocks did not have it; That 
he is not familiar with the test standards of the Societv of 
Automotive Engineers; Looking at the blackboard under 
the column marked Mobiloil A, the witness stated 
1S2 that theifigures were no indication of quality. That 
he brought a sample of Mobiloil A to Dr. Browne 
in Baltimore; That that sample was a first sample just 
taken out of a tank mixed the preceding day at the Bayonne 
Works before it had been put in drums; That the sample 
of Mobiloil A was a good deal younger sample tha/ those 
Dr. Browne examined as found in the service stations: 
That short time periods at normal temperature does not 
affect lubricating oil; That long periods of time work 
changes in lubricating oil: That exposure to air changes it 
a tritl/h///: That changes in temperature would not cause 
anv variation: That it would affect it on long time storage: 
That for the body or the quality of the oil to be changed 
by heat of 100 degrees, the oil would have to be stored ten 
years: That the sample of Mobiloil A was built up at 
Bavonne in the tank; That tliev are exactly the same mix- 
ture within manufacturing tolerances no matter from what 
refinery they come; That Mobiloil A is not an asphalt base 
oil: it is both the naphthalene series as well as the paraffine 
series. That there is no asphalt in any of these oils: 
That there will be no chemical reaction by letting the oil 
stand: That there never would be any change; That it is 
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impossible; That any petroleum oil will change under long 
time storage; That the longer the oil stands,! the more the 
change; That the change is so small that aftcjr ten years it 
is almost impossible to detect oil change ;| That he has 
checked samples of oil, that has been allowed to stand 
different lengths of time to determine when the change 
starts to show; That he does not have the records with him 
but they are at his office; That the tests hav^ been at high 
temperatures as well as ordinary room temperatures; That 
he has tested for different vessels and different storage; 
That his figures would show that; That he jcould not say 
without his records when he first discovered a change in 
his figures; That after five vears he ifound a very 
183 small change, one of no significance; tligt he reported 
that finding; that he checked Dr. Browne’s instru¬ 
ments and found them correct; that he standardized his 
thermometers against the United States Bureau of Stand¬ 
ards thermometer; also rant the standard oil through the 
viscosimeter and found both correct; that Dr.| Browne’s fig¬ 
ures check very close; that he does not have tljie figures with 
him; that when mixtures reach the laboratory;to be checked, 
in some instances they are found not up to specifications 
and upon report being made, more stock is added to make 
them come up to specification. That he is familiar with the 
trade names of the Vacuum Oil Co., that they do not dope 
oil; that doping an oil is adding a chemical to obtain a ficti¬ 
tious viscosity, such as the aluminum stearate; that they 
never do that; That doping an oil is done because it has its 
purpose for certain types of work, which is npt the automo¬ 
tive field; that doping an oil has nothing t^> do with the 
chemical change; that there is a mechanicaljmixture; that 
by adding stearate, he would accelerate decomposition or 
an accompanying reaction of any kind; tliaf in the varia¬ 
tion scale he testified to, he allowed 3 degrees in specific 
gravity, 40 degrees in flash test, 45 degrees in the fire test; 
three second in the viscosity test; 20 degrees in the pour 
test; with any of the aforegoing variations! the oil would 
be the same quality of oil (R. 391). The witness was then 
asked to contrast the column on the blackboard between 
Mobiloil A and Sample 0-1. That there is h difference of 
2 degrees in specific gravity; that there is a difference of 
190 degrees in the flash point; that that denotes in 0-1 the 
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presence of a volatile distillate; sucli as gasoline; that 
there is a difference of only 20 degrees in the fire point. 
That after the volatile gas burns off, the two specimens 
arc samples would be very close; that there is a difference 
of 2 seconds only in the viscosity test; that the pour 
1S4 test is identical. That gasoline is, a lighter liquid 
than lubricating oil; that if there were any gasoline 
present in a lubricating oil it would not come to the top. 
Tlie gasoline would be dissolved in the lubricating oil; that 
the gasoline would come to the top in a solution, and the 
top would be the same as the bottom, with the exception of 
the insoluble impurities; that a small quan-ity of gasoline 
in the sample would permeate the whole sample; that there 
would be no question about it; that if you poured gasoline 
on the top it would be of a sample of oil and did not dis¬ 
turb it in the least, the gasoline would remain on top for 
a period of time, but gradually it would be dissovled. That 
he could not tell from the flash point and fire point of 0-1 
how much gasoline in proportion, or what percentage of 
gasoline was found; that he could not tell whether or not 
it was a very small percentage without an analysis because 
there is a difference in gasoline; that if gasoline permeated 
the mixture, the fire point would be lower; that the fire 
point would stav high, the mixture of gasoline would not 
lower the fire point at all; that if you took a sample of oil, 
with a fire point of 450, and added a given quantity of 
gasoline, it would disturb the fire point; that if you added 
more gasoline, it would disturb it slightly more. That he 
does not know the fire point of gasoline; that the flash test 
of lubricating oil is a minute explosion; that he does not 
know at what temperature gasoline is ignited ub small 
quantities; that he has played with it; that the mixture of 
gasoline with a lubricant lowers the fire point slightly and 
the more gasoline, the lower the fire point; that the fire 
point in the sample 0-1 is many degrees lower than Mobil- 
oil A; that it is well within the variation of 45 degrees 
allowed in his laboratory on the same quality oil. The fol¬ 
lowing question was then asked “Then it must be proof posi¬ 
tive that there was a very small quantity of gasoline 
185 in the sample, must it not?” to which the witness re¬ 
plied: “No, not knowing the original flash point of 
the oil in question, it is no proof that gasoline was in it; 
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that 0-1 had a lire point of 430; that a flash pjoint as low 
as 200 and a fire point of 430, indicates a snjall volatile 
substance; that the pour test is the same as mobiloil A; 
that if there were a lot of gasoline added to the sample O-l, 
the pour test would very likely lie lower tliaii it is; that 
you cannot increase the viscosity by increasing* the quan¬ 
tity of gasoline; that thinning of oil gives a lower viscosity 
reading; that if more gas were added, the viscosity reading 
would be lower; that adding gasoline to 0-1 would raise the 
numerical value of specific gravity. That the figures on 
the blackboard are not specific gravity, but jare Baume 
gravity; that Baume gravity is a different designation from 
specific gravity; that a fire point of 430 and! a viscosity 
of 60 and a pour test of 15 are all within the fange varia¬ 
tion allowed for mobiloil A; that the differing*! figures are 
the flash point and viscosity; that the designations of the 
Society of Automotive Engineers has nothing!. t° do with 
their designations; that the specific gravity of! sample 0-1 
is out of the range of the Mobiloil A; that the|variation is 
between 19.7 and 22.2 or about 2.8; that the specific gravity 
of 0-1 is not within the variation allowed. That the varia¬ 
tion between 21.6 and 23.2 is 2.5; that the difference in the 
variation of Mobiloil A on the blackboard and 0-1 is 2 even; 
that 2 even is not within the variation of 2.5 because there 
is a difference between a range and a tolerance.! When they 
say a range of 19.7 and 22.2 it means that the degree must 
lie between those two figures; that 2 even doejs not lie be¬ 
tween those figures and that was his answer (401-402) that 
there is a difference of 5 degrees in the fire point, and he 
allows a difference of 45; That there is!a difference 
186 of 2 degrees in the viscosity and he allows a differ¬ 
ence of 3; that the pour test is identical; that from 
the figures presented 0-1 could not be Mobiloil A. con¬ 
taminated with gasoline (R. 402); that it would not be 
mobiloil with gasoline put in it either on purpose, acci¬ 
dentally or carelessly on the figures presented; that it de¬ 
pends on the method and the nicety with which crank case 
drainings have been reclaimed as to whether br not it has 
a smell, that if crankcase drainings have been reclaimed 
properly there would be no burned odor; that aj burned odor 
comes from absolutely pure crankcase drainings; that it 
gives off a noticeable odor; that if he puts his finger in 
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a breather pipe, he would very likely get crankcase drain¬ 
ings; that if you took a clean rag and rub all the oil off 
your linger until it was absolutely free you would still have 
the smell of burned oil there; that it is a pungent odor and 
sticks; that a very small quantity of those drainings will 
continue to give off a pungent smell; that rubbing the 
finger on the inside of a breather pipe would give con¬ 
taminated oil; that when you got contaminated oil on your 
finger, you would get gasoline; that the contaminated oil 
would contain gasoline; and it would possibly contain car¬ 
bon, that it would also possibly contain iron, iron rust 
particles. That if the oil were crank case drainings carried 
out of the breather pipe, it might not necessarily come from 
oil; the iron might come from the rust on the breather pipe; 
that you could not expect the mist coming up through the 
breather pipe to carry a solid material; but so finely 
divided that it might be carried up in quantities; that car¬ 
bon is a solid material; that he has burned an oil with a 
Pennsvlvania base to look at the ash; that everv oil does 
not have an ash; that an unused oil has no ash. That if 
he burned Mobiloil right out of the tank before it was 
canned or put in drums, he would get no ash; that it has 
carbon in it; that no carbon is in ash, as determined by a 
laboratory. That there will be no deposit from a burned 
specimen of Mobiloil; that there would be nothing 
1ST left after burning; It would be a total destruction; 

also the carbon, that a cherry red heat is required to 
subject to carbon to have it disappear; that that would 
possibly be 1500 degrees Fa-renheit; that that temperature 
would have no effect on iron rust; that it would leave it; 
that it would absolutely destroy carbon; that the oil would 
be absolutely destroyed at that temperature with the ex- 
cepion of iron rust, if it were present or any other metals; 
that if you burn an oil of an asphalt base there is no ash; 
that the fire point as given indicated the temperature at 
which it would ignite and burn; that at 450 degrees, Mobil¬ 
oil will ignite, but not continue to burn; that in order to 
continue the burn, the temperature must be increased; that 
lie does not know at how low a temperature the oil would 
burn up; that he would never attempt to take a tempera¬ 
ture because the rule for determining ash is to burn until 
you have a constant weight, using all the temperature you 
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can get; that lie never performed the experiewjmt of burn¬ 
ing any oil to see what base it was, whether asphalt or 
Pennsylvania; that he never heard of it being jdone. That 
he never knew that with an asphalt base, there is a black 
ash, that he knoews positively and absolutely that a Penn¬ 
sylvania Base oil does not give a red ash. 'jTliat he has 
burned Pennsylvania oil a number of times (If. 407); that 
he burned it at a temperature to entire destruction, run¬ 
ning it up until everything was consumed. That he does 
not know what temperature that was; that lip raised the 
temperature until he got a total destruction, even of car¬ 
bon. Thereupon the following occurred: 

Q. You may have raised the temperature unjtil you got a 
total destruction temperature, even of carbo|n. A. Well, 
naturally. 

Q. And if you got that you never gave it j a chance to 
show whether it would show red or black, didj you? (The 
witness laughed.) 

Q. This is not funny, Mr. Witness; I am in deed earnest 
on this. A. If you are in dead earnest may I ex- 
188 plain? When chemical tests are taken tliey are taken 
with a specific thought in view; and ik’hen we ash 
any material, it is done for the purpose of obtaining as a 
residue the metallic substances that were present. That 
is a way of eliminating carbon and all organib substances. 
That when he is looking for a metal ash he vises a more 

^ i 

intense temperature than when he is looking for carbon 
deposits in oil; that he has burned oils to get the carbon 
residue and that in all cases it was coal black; that there 
was not a single trace of color except black; that in analyz¬ 
ing Pennsylvania Base oil, he did not see rec| at all or no 
part of the ash; that he attended Pratt Institute 2 years 
and graduated; that Pratt Institute is a collbge. That he 
went to the Polytechnic Institute of Brooklyn. That he 
did not take a degree because they gave nonej; that he has 
never attended a University; that Polytechnic Institute is 
a well recognized University. That he would call Poly¬ 
technic Institute a University; that he would hot call Pratt 
Institute a Universtiy; that Polytechnic givejs a degree in 
chemistry, but that he does not have one. | 

i 
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Redirect examination: 


Mobiloil is not subjected to the copper test because the 
stocks from which Mobiloil is blended are subjected to that 
test; that it could not possibly be found in Mobiloil. With 
reference to the change of color, that is a very broad sub- 
ject. It brings into consideration the refining methods 
which have been employed. It brings into consideration the 
time element. It brings into consideration the amount of 
daylight to which it is subjected, and also into considera¬ 
tion the amount of surface exposed to air, all of which are 
factors. But, at room temperatures at the ordinary tem¬ 
peratures that you get in climatic conditions, the changing 
test, of which the only one is color, would be, after possibly 
a period of ten years, when you could actually see 
189 enough difference that vou could detect to the eve 
that there had been a change in the oil; that during 
that period of time the oil must be subjected to direct day¬ 
light: that subdued light has no effect on a mineral oil; that 
if an oil were in a drum with an opening in it, a small open¬ 
ing sometimes called a “bung'’, and was standing in a room, 
and was not subject to any direct rays of light, no change 
of color noticeable to the naked eve within 10 years could 
be found; that the only change affected as far as those tests 
are concerned would be in the color; that there would be no 
noticeable change over a short period of time; Mobiloil is 
not doped in, any way; that doped oil has a well refined 
place in the market; it is used as a substitute for castor 
oil to a large extent on farm machinery where it is left 


outdoors. It acts as a protective medium, preventing rust. 
That the doping agent is aluminum stearate—soap; With 


reference to the effect of mixing in a lubricant as it relates 


to lowering the fire point, it is necessary to know what the 
original tests were before the addition has been made. That 
on tests alone, no indication can possibly be made as to the 
possible percentage of gasoline unless the products are 
both known, that is, the original oil, as well as the gasoline; 
that Baume gravity is the term generally used in the re¬ 
fineries. It is readily converted to specific gravity it is 
used for the same purpose. For simplicities sake, they use 
Baume gravity; that Baume gravity is one method of de¬ 
termining specific gravity and is used by chemists generally 
in the petroleum industry. That when he gave 19.7 to 22.2 
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as limits, lie was referring to Banme gravity; that the fig¬ 
ures would have to be converted; that oil|is lighter than 
water; that for the purposes of comparison between a 
standard and a sample, it would be necesslary to take the 
gravity, either as the specific gravity | or according to 

190 the Baume gravity; that you cannot take Baume 
gravity with the standard, and specific gravity with 

the sample, and match them up and determine unless you 
convert your figures or results; that if the figures should 
be specific gravity they would represent something heavier 
than any known substances; that they would mean 23 times 
as heavy as water; that if the figures were converted they 
would show the same approximate relation; that the tests 
he identified furnished by the Bureau of Standards and this 
testing society are those usually used by 'chemists in the 
petroleum industry; that the chemists do j not follow any 
tests prescribed by any automotive body, ori any automotive 
engineers except that they make suggestions to the re¬ 
fineries with a thought of simplifying matters so the aver¬ 
age motorist can get a better suited product for his purpose 
than he would ordinarily get; that in specific gravity their 
highest tolerance is from 19.7 to 22.2. 2|3.6 is lighter in 
gravity and is outside of the range of tolerance; that 22.2 
is their maximum, anything beyond would riot be considered 
within his range of tolerance; that there ijs a packing slip 
placed in every case of canned mobiloil!, indicating the 
packer, the date and the tank from which that oil is filled; 
that the oil is filled into new packages and sealed in such 
way that the seal cannot be replaced if broken. That is 
done as a protection to the customer to injsure that the oil 
is received at destination without any contamination; that 
the oil is run into the drum and can by ifieans of oil lines 
coming from the filling tank and comes direct from the tank 
into the cans. 

i 

Recross-examination: j 

That the grade of the same quality of thje oil has nothing 
to doj with the specific gravity; that viscosity and grade 
have no ties; they are not tied together, j In other words, 
they do not run together; that different gijades of the same 
quality of oil may have entirely different gravities 

191 or may have the same gravity; that light that would 
effect a change in the color of oil miist be direct day- 


i 
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Mobiloil is not subjected to the copper test because the 
stocks from which Mobiloil is blended are subjected to that 
test; that it could not possibly be found in Mobiloil. With 
reference to the change of color, that is a very broad sub¬ 
ject. It brings into consideration the refining methods 
which have been employed. It brings into consideration the 
time elements It brings into consideration the amount of 
daylight to which it is subjected, and also into considera¬ 
tion the amount of surface exposed to air, all of which are 
factors. But, at room temperatures at the ordinary tem¬ 
peratures that you get in climatic conditions, the changing 
test, of which the only one is color, would be, after possibly 
a period of ten years, when you could actually see 
189 enough difference that vou could detect to the eve 
that there had been a change in the oil; that during 
that period of time the oil must be subjected to direct day¬ 
light; that subdued light has no effect on a mineral oil; that 
if an oil were in a drum with an opening in it, a small open¬ 
ing sometimes called a “bung”, and was standing in a room, 
and was not subject to any direct rays of light, no change 
of color noticeable to the naked eve within 10 years could 
be found; that the only change affected as far as those tests 
are concerned would be in the color; that there would be no 
noticeable change over a short period of time; Mobiloil is 
not doped in, any way; that doped oil has a well refined 
place in the market ; it is used as a substitute for castor 
oil to a large extent on farm machinerv where it is left 
outdoors. It acts as a protective medium, preventing rust. 
That the doping agent is aluminum stearate—soap; With 
reference to the effect of mixing in a lubricant as it relates 
to lowering the fire point, it is necessary to know what the 
original tests were before the addition has been made. That 
on tests alone, no indication can possibly be made as to the 
possible percentage of gasoline unless the products are 
both known, that is, the original oil, as well as the gasoline; 
that Baume gravity is the term generally used in the re¬ 
fineries. It is readily converted to specific gravity it is 
used for the same purpose. For simplicities sake, they use 
Baume gravity; that Baume gravity is one method of de¬ 
termining specific gravity and is used by chemists generally 
in the petroleum industry. That when he gave 19.7 to 22.2 
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as limits, he was referring to Baume gravity; that the fig¬ 
ures would have to be converted; that oil;is lighter than 
water; that for the purposes of comparison between a 
standard and a sample, it would be necessjary to take the 
gravity, either as the specific gravity lor according to 
190 the Baume gracity; that you cannjot take Baume 


gravity with the standard, and specific gravity with 
the sample, and match them up and detertnine unless you 
convert your figures or results; that if the figures should 
be specific gravity they would represent something heavier 
than any known substances; that they would mean 23 times 
as heavy as water; that if the figures were converted they 
would show the same approximate relation; that the tests 
he identified furnished by the Bureau of Standards and this 
testing societv are those usuallv used bv ichemists in the 
petroleum industry; that the chemists do not follow any 
tests prescribed by any automotive body, ofi any automotive 
engineers except that they make suggestions to the re¬ 
fineries with a thought of simplifying matters so the aver¬ 
age motorist can get a better suited product for his purpose 
than he would ordinarily get; that in specific gravity their 
highest tolerance is from 19.7 to 22.2. 2!3.6 is lighter in 
gravity and is outside of the range of tolerance; that 22.2 
is their maximum, anything beyond would not be considered 
within his range of tolerance; that there is a packing slip 
placed in every case of canned mobiloil, indicating the 
packer, the date and the tank from which that oil is filled; 
that the oil is filled into new packages and sealed in such 
way that the seal cannot be replaced if broken. That is 
done as a protection to the customer to ifisure that the oil 
is received at destination without any contamination; that 
the oil is run into the drum and can by means of oil lines 


coming from the filling tank and comes direct from the tank 
into the cans. 


Recross-examination: 

That the grade of the same quality of tlfe oil has nothing 
to doj with the specific gravity; that viscosity and grade 
have no ties; they are not tied together. | In other words, 
they do not run together; that different gijades of the same 
quality of oil may have entirely different gravities 
191 or may have the same gravity; that light that would 
effect a change in the color of oil mjist be direct day- 
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1 i 14111 : tlint air:cannot, effect the color of oil, you must have 
daylight as well as air; that daylight itself has no effect 
oii : the oil, it is daylight which gives a reaction between 
the air and the oil; that it is chemically impossible for an 
oil to change color while canned up in a can sealed unless 
it is submitted to high temperature; that if properly re¬ 
fined. it would not change color and could not get darker 
by reason of contact of air without light; that assuming 
that Dr. Browne testified that Mobiloil A could get darker 
in a can, then the witness would differ with him. That 
if Dr. Browne testified that Mobiloil A in a can allowed to 
stand, would darken, even away from light, the witness 
would absolutely differ with him (R. 420); looking at the 
specimens on the blackboard, D, Q, X, I\, M, C, G, A, and 
11 ., the witness testified that those specimens could be dif¬ 
ferent grades of the same quality of oil. That from those 
tests, as he sees them, it might possibly be from the figures, 
that the samples D to II inclusive omitting 0-1 and 0-2. that 
they are different grades of the same quality of oil; that 
looking at 0-1 and 0-2, casting out the flash point, but con¬ 
ceding that the flash point shows the presence of gasoline 
there from the rest of the figures, they too may possibly join 
that group and be different grades of the same quality of 
oil. 


Redirect examination: 

That it would be hard to tell, because the figures on the 
blackboard are not an indication of quality: that there is 
not question of quality in this: that in burning oil for ash, 
two methods are used: in one case, air is excluded and 
simply crack the oil and let no air come in. In that case 
they get a carbon residue, that with the ash contents 
l.°2 they allow the air to come in and let the oil burn: 

that they keep the heat on the bottom. As soon as 
it gets high enough thev heat the top to let it burn down, 
to overcome the excess boiling, and burn it until it is free 
of overvthing exeent the metals. 


Further cross-examination: 

That the figures on the blackboard do not indicate qual- 
i*v a all: that the figures indicate the ohvsieal snecinca- 
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tions of the oil; that the specifications as shown on the 
blackboard of D to H inclusive could be specifications of 
different grades of the same quality of oil!; that those 
figures mean nothing about quality, but mehn that just 
those tests were made, that the specifications he talked 
about could be specifications of the same quality, but dif¬ 
ferent grades of oil, that they could also* not jbe the same. 

i 

i 

Whereupon Mr. Edward D. Hallock was next produced 
as a witness for the plaintiff and testified as follows: 

That he resides at 1911 Albemarle Road, Brpoklyn, N. Y. 
and is employed by the Vacuum Oil Co., in the capacity of 
an automotive engineer and has been so employed for a 
period of over 10 years; that he is now a! manager of 
other engineers, previously having been on the engineer¬ 
ing staff; that his training consisted of high School gradu¬ 
ation, two years at Cooper Institute which ijs a technical 
school in New York; three years in his owri shop, doing 
automobile work, five years’ technical editorial work for 
the Motor World and the American Autondobile Digest, 

.1 7 

author of a couple of books on the subject, £pid he taught 
at the city College Automotive Engineering, ignition work 
principally and wrote a course for the Brooklyn Institute 
on automotive work; that he was consulted \Vith reference 
to devising a device or appliance for receiving samples of 
oil in a manner that would indicate precisely the object 
of procuring those sainjiles (R. 424). That the mat- 
193 ter was referred to his department; that it was re¬ 
ferred about July 1925 or during thje summer of 
1925, sav about Julv; that the matter was pot under his 
personal supervision; that he consulted Mr. Lowe and Mr. 
Killyan on the matter; Mr. Killyan was the chief engi¬ 
neer and Mr. Lowe was one of the boys on his staff; t?at 
Obermayer was there and in constant communication with 
him. That they had several devices for attachment to the 
crankcase and found they were complicated and the likeli¬ 
hood of contamination; and in the meantime there was 
brought to their attention for investigation Vork, a device 
called a Liberator and one of the boys, Mr. Lowe, sug¬ 
gested that if they got a. complete luberatoij and installed 
it, change it somewhat so that it would take a can, it would 
be a perfect device for taking a one quart can, if they 
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could so change the mechanism in order to eliminate con¬ 
tamination; change it so that it would be absolutely free 
from the engine, put it on another part of the engine so 
that there would not be any contamination. So they worked 
on that basis and finally got a luberator and sent it down 
to their works at Fallsburg, where they have a machine 
shop, with instructions to change the inside of it, take out 
and remove all of the inside of the device and put a bot¬ 
tom on it so that they could take the bottom off and put a 
can in, slip it up into the mechanism and put a spout on 
the inside, a conical spout so that the tube of the can would 
tit snugly against the spout to prevent any possibility of 
contamination there; that they they put inside of that re¬ 
movable bottom a ring so as to hold the can in position 
particularly with reference to that tube, and it was put 
together so there was no contact with the tube and the 
can; that the tube was not attached hydrostatically to any 
part of the mechanism; it was simply taped on the other 
side to the engine; that after the device was rigged up it 
was turned over to Obermaver; that he did not see it 
after it came from the works; that he saw it in- 
114 stalled on Obermayer’s car; that it was a Willys- 
Knight, Model 64, and he tried out a couple of cans 
to see if it worked all right; that he went once to try it 

himself with Obermaver and Mr. Lowe and the second 

•/ 

time he sent down to demonstrate it to somebody else 
who was curious to see it and he went down to demon¬ 
strate it himself; that the device was held with a couple 
of brackets on to the dashboard, on the left side as vou 
are sitting in the car; then there was a pipe which was 
connected to the device, and this pipe went across the 
engine. The device was on the left hand side of the engine 
looking at it from the driver’s side of the seat. The pipe 
went across to the right hand side of the engine; and it 
was flattened down and taped on to the pipe which con¬ 
nects with the vacuum tank and the manifold. The vacuum 
tank gives a little suction into the intake manifold, and 
they simply flattened the pipe down and taped it around 
just to make a mechanical joint, but not a hydrostatic 
joint (R. 42). That there was not the slightest connec¬ 
tion between the luberator and any part of the inside of the 
automobile, the engine, or any other part of it, which in any 
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way permitted the contamination of a fluid pouring in 
through the top of the luberator and into the, 1 can; that 
he has seen the luberator since just before thi£ case and 
he saw it this morning and had it attached tlo the car; 
that he now has the luberator attached to a Wijlys-Knight 
car, model 64, the same type car Obermayer had, not the 
same body, but the same chassis (R. 428). That the car 
is now outside of the courthouse; that the liberator as 
now attached is attached substantially the same as it was 
when lie saw it on Obermayer’s car; that lie! saw Ober¬ 
mayer ’s car in July 1925. That if oil were put into the 
breather type, which indicates that it would go into the 
crankcase, that would be crankcase drainings; that it would 
be diluted somewhat and would be contaminated some¬ 
what. That the function of the department he is 
195 assigned to come in contact with all the! automotive 
manufacturers of the Country from ja technical 
standpoint as well as from the sales promotional stand¬ 
point. That they work with them and give them all the 
technical knowledge they can which is helpful to them, and 
they obtain from them all the technical knowledge they 
can which is helpful. That that includes economic as well 
as promotional material; that Mr. Killyan makes tests 
from the mechanical standards and Mr. Lo^ T e from the 

i 

Economical Standards of the lubricating qualities of oils. 
That the oils are subjected to mechanical tests; that the 
dynamometer standard is a test the oil is put jthrough, the 
power type to show its performance, and this jtest is made 
on the Atlantic City Speedway, which they have used for 
that purpose. That you cannot duplicate tlie conditions 
in the field, so they put them over the road , and use the 
Atlantic City Speedway for that purpose; that the oils are 
tested in that way with reference to their lubricating quali¬ 
ties not only as to automobiles, but marine enjgines and all 
types of automotive engines; that mobiloil is advertised 
all over the world. That during the past 25'years, it has 
cost somewhere between $2,000,000 and $10,000,000 to the 
best of his knowledge to advertise it; that) it has been 
through all the national mediums, directly and indirectly 
through all the various devices they could iuse to do it. 
Thereupon the following occurred: 


i 
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Q. And are the oils of the Vacuum Oil Company classified 
according to the various purposes or objects to which they 
can be better put? A. Our policy is somewhat different 
from other refineries. Our policy is to take a mechanism. 

Mr. Fowler (interposing): May I object to this as hav¬ 
ing no bearing oil these issues before the court? 

Mr. Yeatman: I think it has a particular bearing on the 
extent of the injury. 

Mr. Fowler: Not as to the goodness or badness of oils; 
that question should not be opened. If it is, we will never 
finish this trial. 

196 The Court: If it appears the oils were substituted 
and the substituted oils were just as good as Mobiloil 
A, and tlie purchaser found no difference- 

Mr. Fowler (interposing): I would say then that the in¬ 
junction should follow. There was substitution, and even 
if the substitution were a better grade than the Mobiloil A, 
and while represented as Mobiloil A—I don’t think the 
grade is as good. 

The Court: If that is conceded, I do not think there is 
any use of arguing that. 

Mr. Fowler: I think the question is substitution, pure 
and simple. 

The Court: Very well” (R. 430-431). 

That Mobiloil A. is usually used in air cooled engines of 

m/ 

the automobile type; they use the oil in winter service in 
tractor engines and some aviation engines for winter. 

Thereupon the court-room was vacated to inspect the 
luberator attached to an automobile located just outside the 
courthouse, where the following proceeds*- were had: 

The Witness: This is where it is filled, your Honor, and 

here is where the can goes, and this pipe we talked about is 

a dummy pipe and has no connection with the engine in any 

way. On the other side it is simply taped (Opening right 

side of hood). On this side it is taped there; there is no 

pipe connection at all. And here is where you put the oil 

in the crankcase; and there is no likelihood of anv contam- 

* 

ination whatever. This side is never opened; that side is 
opened to pour the oil in (indicating). This is the intake 
manifold, and this pipe runs from here over to the other 
side, and you can see there is no connection of this pipe to 
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the place where the oil is put in here which runs!through this 
pipe into the crankcase” (R. 432). That this is!the breather 
pipe; that this is not closed tight which allows jtlie air to go 
through here, for the pipe to breath; that the breather pipe 
is on the opposite side from the luberator, which is on the 
left side sitting in the drivers seat; and!the breather 

197 pipe is on the right side of the engine sitting in the 
drivers seat; that the breather pipe is j immediately 

behind the fan on the right side of the engine; that the spout 
on the device is a filler opening, and not a breajther pipe (R. 
433); that the filler opening has no connection whatever 
with the breather pipe; that in 1925 and for some time 
prior thereto, there were different kinds of! oils put out 
under the trade name of Mobiloil by the Vacuum Oil Co. 
for engine lubrication, for automotive enginje lubrication 
there was Mobiloil B, their heaviest and richest grade, 
Mobiloil BB slightly lighter and less rich; Mobiloil A for 
average service conditions; Mobiloil arctic principally for 
winter use, and Mobiloil E for the Model T[ Ford; there 
were other grades for the transmission and rear end; that 
the different kinds of oils are built for particular purposes. 
That their field engineers on his staff working with the 
plant and the research engineers determine tlie needs of an 
engine first by the needs of a lubrication problem, and then, 
having determined those needs by scientific methods, test 
work, bv observation in the field, and so fdrtli, they col- 
laberate at a meeting with their chemical people and their 
research people and determine from that meeting which 
oils will best satisfy that need; that they chaiit the different 
makes of automobiles that the oils best ser\je. That they 
make specific recommendation of a specific grade and char¬ 
acter of oil for a specific purpose; that it is I a sort of pre¬ 
scription. That the charts are distributed in chart form, 
approximately 250,000 per year, and then iiji briefer form 
governing the greatest number of cars through the Satur¬ 
day Evening Post and National Publications, so that it 
reaches millions of people. That from their ex- 

198 perience which extends way back, they find that one 
oil will best satisfy one particular heed. That, in 

other words, it will give the greatest operating satisfaction 
to the greatest number of users of that particular piece of 
equipment; that their whole policy is to servb that end and, 
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consequently, if some other grade than that recommended 

grade is used they fall down in that obligation; that they 

do not quite meet their trust to the public; that that is the 

way they view it, as well as they prefer to have the grades 

which thev recommend after intensive studv used over a 
• % 

continued period: that if they analyze an engine and rec¬ 
ommend on it Mobiloil A, if Mobiloil Arctic, which is lighter, 
is us(*d, the consumption will be higher, the owner will not 
get the complete satisfaction. That if a heavier grade oil, 
Mobiloil 15, or Mobiloil I>I> is substituted for Mobiloil A, you 
are going to run into trouble with carbon, etc. That an 
engine which takes Mobiloil A is not equipped for and is 
not able to digest the heavier richer oil; That Vacuum oils 
have been known to the trade as Mobiloil for manv vears be- 

* V 

fore he was connected with the company. 
Cross-examination: 

That In* is a graduate of De Witt Clinton High School of 
New York: that! he pursued his general technical work at 
the Cooper Cnion: that he attended the day class; that 
Cooper Cnion is recognized in technical circles, but not in 
the Hoard of Regents; that thev will not recognize a degree 
there because thev give no languages; that thev issue 
A. P>. S. degrees and after five years of practice they issue 
an engineering degree; that he did not take a degree. That 
his experience and training in the automotive engineering 
held has been a practical experience. That he had an 
editor to guide his reading who examined his copy after 
he wrote! it: that the editor did not undertake to 
IP!) teach him; that he does not know whether the editor 
he worked under went to college; that the first time 
the luberator was brought to his attention it was sent in for 
examination and comment, and to see whether they were 
interested in it for a business proposition (R. 44*2). That 
he does not know who sent it in; that it was sent in some 
time early in 192b or perhaps late in 1924; that he is not 
positive who sent it in; that it looked like the vacuum tank 
on a car. That he supervised the installation of plaintiff's 
Exhibit I) on the touring car model (54 Willys-Knight. That 
he does not think the device used on the car outside was the 
actual one they bought, but it was similar, that he would 
sav it was the same dimensions, that it was the same di- 
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ameter and same length, the dimensions of the luberator in 
Court was then told to the witness and he was asked whether 
o t not with those details in mind he would say tliiat that was 
the type luberator in his possession in the early part of 
1925 to which he replied that lie did not have possession of 
it, it just came, that he cannot say that he had it in his 
hands, that he did see a luberator like it in the; early part 
of 1925 (R. 443). That he is quite sure he saw; it and that 
he is not mistakbq? in the date, that he never saiv a smaller 
model of the luberator, that he does not know Whether the 
luberator sent in was a smaller one (R. 444). That he 
keeps in touch with automobile accessories in jliis depart¬ 
ment where they lit in with their practice; that!a luberator 
tits in their business to a certain degree. That they keep in 
touch with a device that is designed and marketed to lubri¬ 
cate a gas engine or a marine engine, that these; devices are 
not a function of the lubricating svstem as the'car is made 
by the manufacturer, that they are special attachments, and 
in some of them they have no faith and no belief and no rea¬ 
son therefore to investigate them too fully; tjliat in their 
belief a luberator does not do any good to an eilgine; that a 
luberator absolutely does not do an engine any good; 
200 that he saw the luberator in early 1925 pr late 1924. 

That they had a conference when Obermayer came in 
with a device to check crank case samples; that Obermayer 
first saw him in the spring of 1925 or the early summer of 
1925; that he met him at the office, 01 Broadwfav; that the 
shop where the machine work was done on Ifhe device is 
located at Paulsboro, N. J. That the details of the device 
were handled by Mr. Lowe, his assistant and that Mr. Lowe 
is no longer connected with the company, that Mr. Killian 
also was in on the conference; that Mr. Killian is the Chief 
Engineer of the Vacuum Oil Co., and is still with them; 
that he is not in Washington; that he first came to Wash¬ 
ington on this trial 1925; that he came down ill 1925 to give 
a background talk to some attorneys here; that he talked 
to a Mr. West, that he gave Mr. West a background picture 
of automobile lubrication so that he could ask Sensible ques¬ 
tions; that he did not talk to Mr. West about a breather 
pipe; that he did not get into detail on construction of cars. 
That he gave him the general principles of lubricating auto¬ 
mobiles, some general thoughts on lubricating oil, some 
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technical material so that lie could ask sensible questions; 
that he did not see any of the papers in this law suit until 
recently. That he did not see Donnelly's affidavit, that he 
did see it, but did not read it; that he came down for the 
trial of this case about two weeks ago, and in going through 
the files took all the material which applied to technical 
matters, which he thought applied to technical matters and 
digested them;! materials which were not of a technical 
nature, he was not interested in and consequently did not 
read, that he did not have to read it to find out whether it 
was of a technical nature. That it was his impression that 
Obermaver and Domicile made an investigation and re- 
ported on an investigation. Neither of them being techni¬ 
cal men, he did not presume they were going to testify 
201 to anvthing technical, or make affidavits to anvthing 
technical. That it would make a lot of difference to 
his technical mind as to whether the specimens were gath¬ 
ered through the breather pipe, or through a device put on 
the dash board of an automobile free and clear (K. 450). 
That Donnelly's affidavit might have an important bearing 
on the technical side of this case; that it did not occur to 
him that Donnellv might have said anvthing technical. That 
if he did, he would not have tied any special significance to 
it because Donnelly is not an engineer; that he did not say 
on his direct examination that he experimented around the 
breather pipe of this engine with this can and abandoned 
it because that would possibly allow adulteration; that he 
did say that they considered the possibility of rigging up an 
apparatus in conjunction with the crankcase and breather 
pipe; that they never installed it; the witness then was read 
the following answer he made on direct examination from 
page 425 which said “We had several devices for attach¬ 
ment to the crankcase and found they were complicated and 
the likelihood of contamination; the witness was then read 
his answers on direct examination as to the device from 


page 425 and on and after listening stated that that was 
the correct answer; that if samples purchased for exami¬ 
nation were poured through the breather pipe of an engine 
into a can, it would have a scientific bearing on this ease. 
That there would be a high possibility of contamination (E. 
454). That they had several devices, or considered several 
devices for attachment to the crankcase and found they 
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were complicated and a likelihood of contamination and 
they got away from that by going up to the dashboard to be 
free of contamination (R. 455). That if Donnelly’s affi¬ 
davit states that in each and every instance ofjtlie purchase 
of oil the oil was poured into the breather pipe jof the engine, 
that would not have a reaction to his scientific jmind because 
Donnelly is not an engineer and doe^ not know a 

202 breather pipe from a tiller pipe. That he did not 
know that Donnelly had testified that he knew what a 

breather pipe was; that there is only one brejather pipe on 
an automobile (R. 455). That they had no experience with 
a can around the crankcase; that they simply considered 

the matter, talked it over, chatted it over, got different ideas 

. 7 '"i 

of what might be done, because it involved Complications, 
the possibility of error and the possibility of Contamination 
and they decided that the device was a much simpler ex¬ 
pediency; that they did talk about the merits; and demerits 
of attaching the can to the crankcase. That direct con¬ 
tamination drove them a wav from the crankcase. That 

• # i 

there was a possibility of nontechnical people making an 
error and the possibility of being unable to make that per¬ 
fectly clear to poeple if there was any possibility of con¬ 
tamination, and to save the courts time and everything was 
entered into. The witness was then asked ithe following 
question: “Now you took this luberator, you saw, in July, 
1925, a luberator of the same dimensions and| same casting 
and the same name plate on top, which he had installed in 
that Willys-Knight Model 64, isn't that yoiir testimony? 
and the witness answered “Your Honor, 1 a pi not clear as 
to the luberator that was sent in, frankly Ij am not clear 
whether I handled it or saw it in the office,'or whether it 
was brought in the department, or not. I hlivc a recollec¬ 
tion from reports coming in that the luberajtor was there. 
I have a very hazy recollection of seeing such a device. I 
have no recollection as to whether its dimensions are similar 
to those or not. To the best of my recollection it was prac¬ 
tically the same device” (R. 459). That rdports came to 
him about it; that they were written, but lip did not keep 
them; that he knew their was a case coming up in 1925, that 
the records were not kept for a longer period than 2 

203 years although he knew at the time of! this case com¬ 
ing up in Washington, that this case lias been talked 
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around the of-ice for several vears, that he mav have heard 
of this case in 1925; that his records on this luberator were 
in existence when he heard about this case; that the records 
were destroyed since the pending of this case; that they 
were just routine reports which are made to the office; they 
are tiled and automatically after two vears they are de- 
stroved: it is just a routine matter and they have no bear¬ 
ing on the case;'’ that lie has never heard of a Miller luber¬ 
ator: that lie investigated some of these devices for lubri¬ 
cation purposes, but not all of them; that there are two or 
three 1 liberators on the market, that he knows of the device 
in this case and the Craven; that he has never heard of a 
Miller luberator. That he studies automobiles in his de¬ 
partment, that he studies them closely and intimately with 
reference to the function of lubricating oil; that he studied 
a Buick in 1926, that lie does not know that a Buick was 
fitted with a Miller Luberator; that he did not give it a 
thorough examination, that at that time he was the manager 
of the Manufacturers Service Division which has to do with 
automobiles: that he did not give a 1926 Buick a very care¬ 
ful inspection; that he thinks there were more Buicks sold 
in 1926 than any other car within its price range in the 
market, that he does not recollect whether or not a 1926 
Buick had a Miller luberator, that he could not tell posi¬ 
tively what make of car was in plaintiff’s exhibit A; that he 
could not identify the car in the picture as a Buick. That 
he has seen Buick engines. That he sees the plate right 
over the distributor with something printed on it on the 
photograph; that there may have been fifty cars with that 
plate, that he sees the generator on the photograph at the 
head of the engine, that there may have been fifty cars with 
that plate on it; that he sees the generator on the 
204 photograph at the head of the engine ; that there may 
have been fifty cars with that plate on it; that he can¬ 
not name on- car like it; that there is a plate on the car with 
Fisher body on it; that the Willys-Knight people made cars 
without the Fisher body; that the Buicks had Fisher bodies. 
The witness was shown defendant’s exhibit No. 8 and stated 
that there was no question, but that that was a Buick; shown 
plaintiff's exhibit A, the witness stated it looked similar to 
a Buick, but he would require something more specific. 
Comparing defendant’s exhibit No. 8 with plaintiff’s ex- 
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hibit A, the defendant stated it looked similai’, but looks are 
sometimes deceiving-, that lie would not want to testify 
positively that that is a Buick. That he could not identify 
plaintiff's exhibit B, as a Buick: that he cjould positively 
identify it as not being a W'illys-Knight; tljat the hub cap 
and radiator on plaintiff’s exhibit A would help him in 
identifying- the car; that the hub cap of a Bijick and that of 
a Willys-Knight is distinctly different. That the more of a 
car you can see, the more positive you can identify it; that 
the hub cap of a Buick has a distinctive patte-n and dif¬ 
ferent from the hub cap of a Will vs-Knight, j That the radi¬ 
ator lines are different, that he cannot fix tlufe time definitely 
when he sent the luberator to the shop at paulsboro; that 
he is quite positive to the best of his recollection that it was 
sent sometime in the summer of 19-5. Thait he cannot say 
yes or no to the following question: “Will you tell this 
court that to your own knowledge a luberator of the same 
dimensions, with the name cast on the top of it, like the one 
you installed on this Willys-Knight car foij this court, was 
sent by you to the Paulsboro shops before {August 1, 1925; 
that it was sent to the shops before Augusjt 1, 1925, to the 
best of his recollection and that is as strong as he will go, 
that the bottom was taken out at Pafilsboro, and the 
205 mechanism was put in all prepared tp be mounted on 
an automobile, that prior to that time they had dis¬ 
covered where it should be mountecj, that they had 
been driven awav from anv place which connected with the 
crankcase, through the fear of pollution of contamination 
and several other factor. That they had {discussed where 
the device should be installed, but they had not made a 
definite decision, that he does not know when an absolute 
decision was made, because he did not knojv that there was 
any absolute decision. That he could not isav whether the 
decision was made prior to August 1, 19251, that he did not 
see the device before it was installed on t|ic car. That lie 
does not know whether or not the device jwas installed at 
Paulsboro; that the shop at Paulsboro is an experimental 
shop and is a general works, a shop which takes care of 
mechanical repairs, etc.; that at Paulsboro they have com¬ 
petent machinists and machines for that! work (R. 469). 
That they have machines there for cutting metal, drilling 
metal, for welding and soldering metal, for fastening bot- 
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toms like on the device installed. That they have a first 
class machine shop with first class mechanics; that to the 
best of bis recollection the device was not installed on the 


car at Paulsboro, that he does not know where the device 
was installed. That the device was designed by his force 
and made at Paulsboro, but was not installed on the machine 
there ( R. 471). That he never had a report on the installa¬ 
tion of the device. That Mr. Lowe handled all of the details 
and Mr. Lowe! is no longer connected with the Vacuum Oil 
Co., that he saw the car twice after the device had been in¬ 
stalled on Trinity Place, right behind the building; that he 
does not recollect whether it was in July or whether it was 
later in the summer, that he is a bid hazy about the installa¬ 
tion of the device, that he does not recollect where he saw 
the device, that he did see it on Obermayer’s car in New 
York; that lie did not suggest that pictures be taken of it 
when he first saw it; that he knew what the device 
206 was installed there to do; that when he saw the de¬ 
vice installed it did not have a bracket underneath it, 
running from the bottom to the crankcase of the engine or 
where the crankcase joins the cylinder block; that he in¬ 
stalled the device on the car inspected by the court which 
was an open model or touring Willys-Knight car; that the 
available space in the motor compartment is the same in the 
touring model as in the sedan. That he has looked at a 
model 64, 1925 sedan; that it is the same as the touring, 
that defendant’s exhibit No. 5 is not a faithful reproduction 
of the right side of the motor space of a model 64, 1925 
Willys-Knight Sedan. That the model 65 Willys-Knight 
came out in the latte- part of 1925; that the model was not 
out in July 1925, but lie would not swear to it. That the 
exhibit shown him with the brackets was a Model 65; that 
thev are stavs otherwise known as radiator stavs; it is 
different from the four wheel models, which were intro¬ 
duced sometime after the 65. That on the earlier 65 models 
the stav brackets are exaetlv the same as the 64, the rod 
simply goes across this way; that he knows more about 
Willys-Knight cars tha t he does about Buicks; that the first 
of the 65 series had a straight stay across the top, exactly 
the same as the model 64, and that when they brought out 
the other model, they put them in a V shape, a V type, and 
that strengthened the radiator aiding in preventing leaks, 
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and some of the vibration. Witness was shown jdefendant’s 
exhibit 7 and asked if that was not a faithful reproduction 
of a breather pipe on a four cylinder engine 6f a Willys- 
Knight to which he replied “yes” that the breither pipe is 
7 inches long which is normal; that a Chevrolet has a 
breather pipe as long, that he cannot name any other car 
with a breather pipe that long, that he is not interested in 
breather pipes; that a breather pipe has to do with oil, that 
it is the means of getting oil in the crankcase, that when he 
installed the luberator on the car for inspection he 
*207 removed the horn from the left side of tile dashboard 
under the hood, that he had a mechanic do it, that he 
had a blacksmith make a brackter up. That he was sup¬ 
plied with the original brackets or bands around the luber¬ 
ator which Obermayer supplied to him. Tljiat the only 
thing he had the blacksmith do was to make thg bracket for 
the horn and he had a woodworker make up the block that 
is on the inside of the dash to which the brackets were 
bolted. That the brackets or stampings came from a 
machine shop, they were cut out by an automatic stamping 
machine. That the Vacuum Oil Co. has spe^it between 8 
and 10 millions of dollars in advertising. That lie is a sales 
engineer; that he is a sort of a go-between, between the pure 
research and the sales peop-e. That he is not familiar with 
the books of the Vacuum Oil Co. nor has he ever seen their 
advertising contracts; that his company tried! to prescribe 
the highest grade of lubricant for the specific purpose; that 
he knows something about the chemical analyses of oils. 
That they try to prescribe an oil that best meets the par¬ 
ticular needs; that they try to get their advertising money 
back from the public through the oil; the jwitness then 
looked at the analysis of Mobiloil A on the blackboard and 
stated that it is a medium heavy oil. That hejcould not im¬ 
prove that oil for lubrication of an air coded engine not too 
heavilv loaded. That an automobile is more lightlv loaded 
than an aeroplane engine. That Mobiloil A inj all its grades 
is best. 

i 

i 

i 

Redirect examination: 

i 

That if oil goes into the crankcase of an engine and there 
is oil in the engine, the oil becomes contaminated in that it 

10—5054a 
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becomes contaminated with particles of carbon and road 
dirt, and so forth, so that the oil is no longer fresh oil, and 
it does not take it long to do that. It depends on the serv¬ 
ice, depending on the kind of car being driven; it 
208 does not take long to do that. It depends on the 
service, depending on the kind of car being driven; it 
does not take long for the oil to change or become contami¬ 
nated and so forth. 


Recross-examination: 

That the goodness of oil is determined by actual road 
tests: that he never heard of Penn Oil until he came down 
here. That the first time he ever heard of Penn Oil was 
about 2 or 3 years ago; it having been mentioned from 
time to time in connection with this case, but that he never 
had a sample of Penn Oil; that lie doesn’t know what it is 
nor has he ever heard of its character; that he did not know 
of the existence of the Penn Oil Co. in the District of Co¬ 
lumbia before this case. That he never met it in competi¬ 
tion. That the chart marked plaintiff’s exhibit 8 is for the 
guidance of the people who handle their oil. That he does 
not call the chart advertising; that he has seen gasoline 
come in contact with oil and tliev are mutually soluble; that 
it simply dissolves in it; that the gasoline does not stay on 
top if it is agitated; gasoline is a lighter fluid than oil. 

“Thereupon the following occurred: 


Bv Mr. Fowler: 


Q. We will get to that. Let me ask you this: The heavy 
would not rise above its already determined level? A. 
Well, does it rise above its level by the addition of gasoline? 
A. That is not the only process that takes place. 

Q. Just answer the question” (R. 490). 

Redirect examination: 

That the model 64 engine of the Willys Knight was made 
in 1922 the latter part of 1922, 1923 and 1924, models 64 and 
67. They do not run by yearly models; that is just a series 
number as they do not run by yearly models; that the model 
64 was used sometime in 1922, 1923 and 1924. That does 
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not mean that it corresponds to the exact models of the 
year. j 

i 

| 

209 Recross-examination: 

i 

That Obermaver owned a model 64 Willys Knight auto¬ 
mobile in 1925; that when he examined the cat* on the two 
occasions lie testified to was when he discovered the model 
of the car; that he is absolutely certain that tjhe car Ober- 
maver used had braces. | 

j 

Whereupon Dr. Arthur Lee Browne was recalled on be¬ 
half of plaintiff and further testified as follows: 

That the samples D to H as shown on the chart, excluding 
samples 0-1 and 0-2 were not used oil, that they were un¬ 
used oils, confirmed by the high flash, fire, viscosity, color 
and so forth all taken into consideration; th(j witness was 
asked the following question “Dr. look at 0-1 land 0-2, look 
at the pour test and viscosity. Would you sa f that those 
samples were samples of 100 per cent crank case drainings 
and refined, or unreclaimed, ” to which the wijtness replied, 
“That is a very indefinite subject—crankcabe drainage” 
(R. 498). That crank case drainage shows $ loss of sub¬ 
stance of the bodv of the oil bv dil/ution; that the viscosit v 
would therefore be lower; the flash point and fire point 
would be changed, that the fire test woulcjl be affected 
slightly. That the specific gravity would be increased, that 
the pour test would be lowered by the dilution! The witness 
was then asked the following question: “Witli that is it not 
fair to assume that 0-1 and 0-2 could be unusbd oil plus the 
presence of some crankcase drainings,” to which the wit¬ 
ness replied “Oh, undoubtedly sir” (R. 499)1 The defend¬ 
ant at this point in the case conceded that th& plaintiff was 
a corporation and that the plaintiff had thj> right to use 
the word “Mobiloil,” which word is a registered trademark 
owned by plaintiff.” Also the telephone books of the spring 
issue and fall issue of 1925 were introduced and admitted 
in evidence being marked defendant’s exhibits 9 and 10 
respectively. j 

I 

210 Whereupon the plaintiff next produced one Vivian 
Sauvage as a witness who testified as follows: 

I 

i 

i 


i 
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That he is employed in the advertising department of the 
Vacuum Oil Co., and in July 1925, was employed in the 
Scientific Department; that in connection with his duties 
he took care of all the insurance for all the sales and other 
automotive representatives of the Vaccum Oil Co., that 
whenever an automobile was used by an employee on com¬ 
pany business, it was the policy of the company to have it 
insured; that this was true whether the automobile was 
owned by the man himself or by the company. That he 
actually place the orders for insurance, that he has no 
specific recollection of placing insurance on an automobile 
owned bv Obermayer in Julv 1925, other than his records, 
t hat he has the records, that he obtained the information 
that he placed in his records as to the kind of car, year, 
model and engine number from Obermayer personally; 
that on the information obtained he caused an application 
to be made for insurance on that car; that he wrote the 
letter to Mr. H. P. Smith, the insurance broker through 
whom they placed their insurance under date of July 23, 
1925, which was the original letter sent to Mr. Smith con¬ 
taining the information relative to Obermaver’s car. That 
the automobile of Obermayer’s was a 1922 Model car, model 
f>4, engine number 47,908, a Willys-Knight sedan, that he 
procured insurance on that in behalf of the company and 
Mr. Obermayer. 


Cross-examination: 

That he applied for the insurance July 23, 1925; that lie 
got the license number from Obermaver when he made the 
application; that he has seen Obermayer since this case 
started on trial; that he talked with him down here; that 
Obermayer personally gave him his license tags. 


211 Whereupon Otto Obermayer was called to the stand 
as a witness for the plaintiff who testified as follows: 

That he recalls that his automobile was insured in the 
name of himself and the Vacuum Oil Co., that that was the 
same car used in Washington, that he gave the information 
as to the factory number and so forth to Mr. Sauvage; that 
he gave Mr. Sauvage the owners license; that that certifi¬ 
cate contained the information; That that car was used in 
Washington: that he had the car about one week when he 
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took the matter of insurance up with Mr. Smith; that it was 
a second hand car. 


Cross-examination: 


That he remembers the following questions! being read to 
him from page 47 of his direct examination: “By any 
chance you have not got the license plates that you carried 


on that car for the year 1925.” Answer. “No.” And also 
he remembers the following question: “You have not got 
them? “No.” “Have you any record of tljeir number?” 
“I have not, no.” “You have not? “No.”j “Do you re¬ 
member that ? ” “ Yes. ” 


Whereupon William M. Monroe was produced as a wit¬ 
ness for and on behalf of the defendant, who testified as 

7 I 

follows: 

That his name is William M. Monroe and lie lives at 2911 
Wisconsin Avc. N. W., and has resided in the District of 
Columbia for about 12 years; that he is employed by the 
Penn Oil Co. at Mass, and Wis. Avc. N. W., and was so em¬ 
ployed on July 27tli, 1925, that he was employed by the 
Penn Oil Co., in 1924, That in July 1925, he) sold at Mass. 
Ave. and Wise. Ave. N. W., at the Penn Oil! Station, Penn 
Oil alone, heavy and medium; that he kept the oil in a tin 
shack; that the oil was kept in 60 gallon drums; that he 
had 2 of those 60 gallon drums on j the premises; 
212 That one was heavy and one medium^ that he never 
kept or sold Mobiloil; that the Penn |Oil Co. at that 
time sold no other brand of oil except Penn Oil medium 
and heavv. That at 12:50 P. M., in the eiarlv afternoon 
of July 27, 1925, he was in charge of the filljng station and 
had no one but his wife helping, that his hours were from 
7 a. m. to 8 p. m., that he was paid a salary hnd no commis¬ 
sion on his sales or business; that he never sold any cus¬ 
tomer who came to his station and asked for| Mobiloil, Penn 
oil without telling them that it was not Mbbiloil; that he 
does not recall two men driving up to his station in a sedan 
automobile and ask for a quart of Mobiloil although he has 
quite a few requests for Mobiloil, that when customers ask 
for Mobiloil, he tells them that it is a Penn Oil Station and 
they carry only their own products; that he has never de¬ 
livered at any time to anv customer who ask!ed for Mobiloil, 
Penn Oil. That when a customer drives up to the station 
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and asks for oil, he lifts the hood and pours the oil in, that 
different models of cars have different places to pour in 
the oil, that the fill pipe of a Willvs Knight car 1925 is on 
the right hand side next to the fan belt. The witness was 


iowii defendant's exhibit No. 7, which he identified 


a Willvs-Knight Motor, and pointed to the breather pipe 
as the place where oil would be put in. That he was never 
asked to put the motor oil in any other place other than 
in the breather pipe; that he knows where the Vacuum tank 
of an automobile is because he has often put gas in them 
when an automobile runs out of gas; that he uses a small 
funnel and puts as much as a quart in sometime: that he 
never put oil in a vacuum tank, that he was never asked 
to pour oil in 1925 or at any other time into a part of the 
engine located where the device was located on plaintiff’s 
exhibit A. That lie never saw one like that device, that 


he has never seen a d eivde where he had to pour oil into 
a contraption that was located on the left hand side 
213 of the dashboard; that that is not the usual or ordi¬ 
nary or customary place to pour oil; that the price 
of Penn Oil was 20 cents per quart or 80 cents per gallon, 
that he nevericollected 30 cents per quart for any oil he 
sold at the station. That he never collected 25 cents for 


anv oil that he ever sold at the station at that time; that 
about July 27; 1925, at his station, or any other time, lie 
never fold any customer who ever came there for oil, who 
asked for Mobiloil, that the Penn Oil Co. was purchasing 
Mobiloil in large quantities and was able to sell it at a 
lower price than the small stations were; that he never told 
anyone that the Penn Oil Co., was able to sell it cheaper 
because it was purchasing it in large quantities; that the 
oil at his station is kept in 60 gallon drums. That he never 
had any Mobiloil cans or kept any at his place, that the 
only cans he had were plain coal oil cans which he bought 
at the hardware store. That he made a daily report of oils 
and gas that he had on hand, that Mr. Blocher, the manager 
of the filling station for the Penn Oil Co., would visit the 
station everv other dav; that Blocher has been making those 
visits ever since he has been here; that Blocher would in¬ 
spect the place and see that everything was as it should be. 
That Blocher would look over the stock; that he made a 
report of receipts and disbursements to the Penn Oil Co. 
every day; that he had daily report blanks to return each 
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day showing all of their products. The witjness was then 
shown the daily report blank dated July 27, |1925, which he 
identified as being in his own handwriting and signed by 
himself and which showed the amount of oil that he had on 
hand and the amount of oil sold and it further showed that 

j 

the oil was sold at 20 cents per quart or 80 cents per gallon 
and that the figures are in tiis handwriting ayd a a/de in the 
course of business; the report was received iji evidence and 
marked defendant’s exhibit Xo. 11; that thfe figures show 
that he had 140 the dav before; that he received 
214 none; that he sold 5; that there was j 135 left; that 
he turned in $4 or 80 cents per gallon, that he was 
required to make his reports out in gallons, j 


Cross-examination: 


That he was first shown the pictures last night by the 
Company’s lawyer; That he knows enough jibout a Willys 
Knight engine to identify it from the picture; That no 
one told him it was a picture of a AVillys Knight, that the 
words Willys Knight written on the pictureidid not bother 
him: That he can tell it was a Willys Knigljt by the shape 
of the radiator; That he would swear that it was a Willys 
Knight ; That he recognizes it by the radjator; That he 
could not. sav that there was anvthing about the engine that 
would indicate that it was a Willvs Knight; That one of 
the company’s lawyers showed him the photographs; That 
he has no definite recollection as to what ojeeurred on the 
27th of July 1925. That he did not sell oiil representing 
the same to be Mobiloil; That his wife wajs there on the 
27lh of July, 1925; That she did not participate in the sale 
of oil; That his wife is a ladv who weights about 160 
pounds, is about 5 feet tall, has dark hair and dark eyes; 
That in filling oil in an automobile, he took off the cap of 
the filling pipe; that he put the oil in a measure which he 
drew from the 60 gallon drum; That he had tin cans for 
purchasing gas when someone comes in anjd they run out 
of gas and that he used cans from a hardware store; That 
he did not use those cans for oil; he only; used them for 
gas customers; that he never used any quart, or 10 gallon 
or gallon cans for the sale of oil; That he also sold coal oil, 
and cup grease and the cup grease was in pound cans; That 
the Penn Oil Co. has their name on the cup grease; That 
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the report shows the actual amount of sales made on the 
particular day; That lots of time they make out reports 
and send them in to the office; probably it is $5 short 

215 or it is $5 over and the Supt. or the collector brings 
them back and fixes them up; that that might be 

caused by putting too much money in the envelope; that 
if lie made a mistake in making change to the customer, 
he would not charge the loss to himself. That he would 
measure all of his products and count the money, and if 
he did not have enough to fill what his order called for, he 
would then know that he had made a mistake, that if he 
made a mistake he would charge it to himself; that if a 
mistake had been made, it would show on the report, they 
would mark it short at the office or they would mark it 
over, which ever it was, and bring it back. If it was short, 
he paid it, if it was over they paid him. That he started 
to work in April 1924 for the Penn Oil Co., Mr. Obermayer 
was asked to stand up and the witness was asked if he could 
identify him to which the witness replied “I could not re¬ 
member that, as many people as I see in the course of a 
year": that the same procedure was gone through with 
Donnelly and the witness answered the same, that he does 
not know what a luberator is; that he has never seen a 
1 liberator. That he has sold oils to a great many different 
types of automobiles, Buicks, Hudsons, and Studebakers, all 
of that was true in 1925 and 1926; that he waited on any car 
that came in, that it is because of his experience in seeing 
so many cars that he is able to identify the picture of the 
Willvs Knight. That he has never seen a luberator on anv 
of those cars. 

Redirect examination: 

That he never saw a device like the one shown in the pic¬ 
ture plaintiff’s exhibit B, for receiving oil. That he made 
an affidavit on August 24, 1925, within a month from the 
tiling of the bill of complaint in this case. The witness 
identified his signature to the affidavit. That the name 
Heights Filling Station appeared over his gas station; 
that that was the name it had in 1925; That there was 

216 one yellow tank containing Lightning Gas and one 
invisible red tank containing straight Penn gas. That 

the tanks containing the oil were painted red; that at the 
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time in 1925, yellow and red were the distinctive colors of 
the Penn Oil Stations. That the Penn Oil Cp. is the only 
station in the District serving Lightning Higji test gas. 

l 

i 

i 

Recross-exam ination: j 

i 

j 

That lie has continued to serve automobiljes up to this 
time; that in 1925 he had no facilities for draining crank 
cases and tilling them with oil. 

i 

i 

Whereupon George T. Simpson was calljed as a wit¬ 
ness for and on behalf of the defendant wljo testified as 
follows : 

That he lives at 3040 Rodman Street, N. WJ, Washington, 
D. 0. and has lived here for 18 years and that he is em¬ 
ployed by the Penn Oil Co. and was so employed in July 
1925: that he has been with the Penn Oil C<i>. 7 vears and 
in July 1925, was located at the station of thp Penn Oil Co. 
at 11th and N. Sts. otherwise known as 1262 jlth St. S. E.; 
that at that time there was no one else located at the sta- 
tion and he did not have a helper; that hi? has lived in 
Washington 18 years and that he was bornj and raised in 
St. Marvs Countv, Md.: That he has neveri talked with a 
foreign accent; that in 1925 there was a sign!over the front 
of the building with Penn Oil Company, the! letter being 6 
inches tall: that they sold Penn Oil at that fetation in 1925 
and that they never sold Mobiloil at any time. That some¬ 
times customers would ask for Mobiloil: that when they 
asked for Mobiloil he told them he did not have it, that thev 
did not handle it: that he handled no other products other 
than those of the Penn Oil Co.; that they haiidled Lightning 
Motor Fuel, straight gas and Penn Oil; thht they charged 
20 cents a quart, that he never charged any customer 
217 at any time 30 cents a quart; that he is paid a 
straight salary: that he made daily j reports to the 
company. That he kept the oil he sold iin the house in 
square tanks of GO gallons and that there* were 2 tanks 
there; that there was one tank for heavy and one for 
medium: that they contained Penn Oil; that he would put 
oil into the car with a quart measure; the! quart measure 
was made of tin. That he did not have quart bottles on a 
rack in his filling station in 1925. That thje only place he 
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had oil was in; the place heretofore described; that he did 
not on the 25th of July 1925 take a quart bottle with a re¬ 
movable spool and pour it into any automobile engine; 
that he did not charge JO cents for anv oil he sold that dav. 
Tluit h<* never charged more than 20 cents; that he did not 
have a rack in front of the station with quart bottles in it; 
that when a customer ordered oil, he liefted the hood of the 
ear: that he pours oil into an automobile through the 
• readier pipe; that the breather pipe on a 1925 Willys 
Knight automobile is located on the front of the motor, the 
'•gilt hand side: that he did not pour oil into a Willys 
Knight car in 1925 or at any other time in any other place 
except in the breather pipe; that he was not asked to pour 
oil in any other place by any customer in 1925. The wit¬ 
ness was then shown plaintiff’s exhibit A and asked whether 
or not he was ever asked to pour oil into a device located on 
ihe dashboard on the left side under the hood of a car and 
the witness answered “no”; That he never saw an appa¬ 
ratus like that on any car: that he has been putting oil in 
automobiles for seven years; that Mr. Blocher of the Penn 
Oil (\». frequent 1\ visited his station, at. least once a week 
to check up tin* gas and oils. The witness was shown a 
paper marked “Daily Report” and identified his signature, 
which was a report in his own handwriting showing the 
amount of gas and oils on hand on the 25th day of July, 
1925. and the amount of sales that day, and the 
21 s amount of money received and turned into the com¬ 
pany. Tin* paper was marked defendant’s exhibit 

No. 12. 


< Voss examination: 

That his height is 5 feet seven: that he never had occa¬ 
sion to cave bis station when he was in charge of it; that 
he had no help: that his oils sold for 20 cents per quart, 
hat he does not know the price of mobiloil. That if some- 
ain* rarue to him in July 1925 and asked for a light oil he 
would have told them he didn't have it; that he would tell 
them he had the medium; that he does not know what kind 
of oil was used in a Buick car in the summer of 1925. That 
be would ask dhe customer what kind of oil he wanted, 
medium or heavy; that in his seven years of service he has 


1'KNX OIL CO. VS. VACUUM OIL CO 


155 


served Buick and Studebaker cars up to tliej present time 
and that he lias never seen a car equipped with a contri¬ 
vance similar to the one shown in the photograph on either 
of those cars; that he never reported any balance in his 
favor in making mistakes in change. That he: only charged 
himself with the price of the oil he sold; that the breather 
pipe on a Buick is on the front end of the motor on the left 
hand side. That the breather pipe on a ford is on the 
right hand side fron- end; that he does not know where it 
is on a Studebaker, that he has seen the pictures of the 
Willys Knight showing the breather pipe; that, he never 
remembered seeing Mr. Obermayer; that he ljiever saw Mr. 

Donnelly. 

* 


Whereupon William H. Thompson, a witness for and on 
behalf of the defendant was called who testified as follows: 

That his name is William IT. Thompson afrd he lives at 
1219 G. St. S. E. and has lived in Washington|28 years, that 
he is now employed by the Washington Nafy Yard; that 
on July 27, 1925, he was employed by the Peijm Oil Co. and 
was so employed for about M years; that he resigned the 
IMth of March, 1928, that on the 27tli |of July, 1925, 
219 he was employed at 14th and V. Sts. X. W., 2027 
14th St. N. W. and that he had been <jit that station 
for about a year; that he worked from 6 a. ip. until 6 p. m. 
and that lie sold Penn. Oil, heavy and medijum; that they 
did not sell or keep any other brand of oil; tljiat the oil was 
kept under the ground between the gas pumps outside the 
station ; that he sold Penn straight gas and Lijghtning Motor 
Fuel: that no other company in the District of Columbia 
sold lightning gas except the Penn Oil Co.;|that the Penn 
straight gas pumps and the oil pumps wer^ painted dark 
red and the lightning gas was painted yellow; that the 
Penn Oil (V). did not keep or sell Mobiloil at; his station on 
July 27, 1925, or at any other time. That oil the afternoon 
of Julv 27, 1925, about 2:50 P. M. he did hot sell to anv 
customer or customers who came to his station and asked 
for Mobiloil or Mobiloil A; that if a customer asked for 
Mobiloil, he told them that they only handledjthe company’s 
own oil, Penn Oil; that he had inquiries once!or twice at his 
station for mobiloil; that he told those customers that he 
did not handle mobiloil, that he only handled Penn Oil. 
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That on July 27, 1925, lie did not serve to any customer 
who asked for mobiloil because they never had it to sell; 
that there was a neighborhood store that sold mobiloil; 
that that store adjoined the station and was kept by Browne 
and Spurling and that had it in one and five gallon cans; 
that he had no mobiloil cans at his station, but he did have 
plain five gallon cans with no marking on them at all; that 
penn oil sold for 80 cents a gallon or 20 cents per quart 
and that he never charged anyone 30 cents for it; that the 
name Penn Oil Company was on the building in large let¬ 
ters: that the colors, yellow for lightning and red for Penn 
Straight gas and oils was the distinctive colors of the Penn 
Oil Stations in 1925. The witness was asked “I will 
220 ask you whether or not on the 27th of July, 1925, 
about 2:50 P. M., two men drove up in a machine and 
asked yon if you had Mobiloil for sale and you produced a 
new one gallon mobiloil A. can and you sold them a quart 
of oil from this can and charged thirty cents; did that 
happen" to which the witness replied: “No s it. I could not 
do it when 1 did not have those cans; “that he never charged 
30 cents a quart for oil.” That Mr. Blocher inspected his 
stations: that he was around every day to collect monev, 
and lots of times he would come around during the week 
and look at the station: that Blocher checked the oil and gas 
only when he went off: that he made a daily report to the 
Penn Oil Company of the amount of the stock on hand and 
the amount of sales and remittances; the witness was then 
shown the daily report of July 28th and July 27th, 1925, 
and he identified them as being the daily reports for those 
davs and identified his signature and as being in his hand- 
writing (The papers were admitted in evidence as defend¬ 
ants Exhibits Nos. 12 and 14). That he knew where the 
breather pipe' on the different kinds of automobiles were 
located: that on a Willys Knight automobile, the model of 
1925, the breather pipe was on the right hand side up front; 
that hr would lift the hoods of the cars as he waited on the 
customers: that there is only one breather pipe on an auto¬ 
mobile: that the only place oil used by customers was 
poured was in the breather pipe; The witness was shown 
plaintiff's exhibits A and B and he stated that at no time 
did ho ever pour oil or was he requested to pour oil into 
a contrivance or device located on that part of the engine; 
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that he has never seen one; that he has never heard of a 
luberator; that he never saw a luberator. 

« 

Cross-examination: 

! 

That, when a customer came in and asked fdr a quart of 
oil, he would pour it wherever lie asked, as a gen- 

221 eral rule; that he has been with the Penh Oil Co. for 
a little over six years; that he was at the station at 

14th and V Sts. N. W. for about a year; that he was not 
there long; that he had three men under him; that the men 
were changed around; that they were changed from one 
station to another; that it is a busy corner. Tjhat he could 
not tell about any particular individual tlierje buying oil 
or gas on the 27th day of July, 1925; that he has no recollec¬ 
tion of that at all; that he frequently jumped from one cus¬ 
tomer to another; that people wanted to be waited on as 
quickly as possible; that the reports were majde out daily 
between half past three and four o’clock; thatj he only had 
one man to help him measure up. That he piit. the figures 
on the reports himself; that the figures on the report of the 
27th are not his; that he made no notation! of calls for 
Mobiloil; that he never went into store next d<j>or to accom¬ 
odate persons with Mobiloil; that he was called to make an 
affidavit in this case in August, 1925. That lie signed the 
affidavit on the 25th of August, 1925 that, in his affidavit he 
said that when customers asked for Mobiloil he would tell 
the people in the store or send one of his men to the people 
in the store and told them that there was a Customer who 

I 

wanted their oil; that he didn’t handle their oils; that neither 
he nor his men would obtain it from the store ;j that he does 
not know whether or not he helped to obtain; any mobiloil 
for anybody who came to him on the 27th day j>f July, 1925; 
that he poured oil into the breather pipe only; that the 
breather spout is under the hood; that under different cars 
the} 7 are in different places; that some are on jthe right side 
and some on the left. That on a Willvs Knight car, model 
64, the breather pipe is one the rigid hand sidje near the fiy 
wheel, the fan. That he had no occasion to see the vacuum 
tank; that he has seen lots of vacuum tanks!; that he has 
never seen a supplemental oil tank whiph works on a 

222 Marmon car; that he never put oil ini one; that he 
does not know what a luberator is; that he never saw 
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one until the picture was shown him; that he has no recol¬ 
lection of putting oil in a luberator; that if anyone had a 
In bora tor and asked him to put oil in it, he would have done 
it, but he would have thought it might funny to put oil in 
there. That his oil tank was buried under the ground, that 
he pumped it out, that the tank was not marked, that cus¬ 
tomers would have to take it on faith that it was Penn Oil; 
that he was familiar with Buick cars in 1925. That he 
never saw a luberator nor does he ever recall seeing one; 
that he recalls one helper he had named Morris on July 
27, 1925. and he was a tall slim fellow, white. That they 
did not have uniforms. That Morris was there when he 
went to make his affidavit in August, 1925; that he was not 
asked who was helping him; that he does not know whether 
Morris was asked to make an affidavit or not; that Morris 
was about JO to 35 years of age and he thinks he is dead; 
that tin* company was constantly changing men; that Morris 
was at the station for about six months re direct; That on 
Mondays, thev were never busv; that he was at the station 
on Monday, July 27, 1925, between 2 and 3 P. M., that he 
does not know who the other men were who helped him, but 
lie thinks, so far as he knows, that Morris is dead—recross, 
that la* has no independent recollection of anything on Mon- 

da v, Julv 27, 1925; that he does not remember anvthing out 
« « • * 

of the ordinary. 


Whereupon Julius Gusinsky, a witness for and on behalf 
of the defendant was called and testified as follows: 

T)i rect examination : 

That he lives at 529 Lamar St. N. W., and has lived in 

Washington since 1921; that he is now employed by the 

Washington Hailway and Electric Co., as a Conductor on 

the street railway and has been with that concern for nearly 

• • 

three years; that prior to that time he was employed 
223 by the Penn Oil Co., for whom he worked contin¬ 
uously about 5 years; that he was in charge of the 
tilling station in July 1925, at Sixth and K Sts. N. W., or 
519 K St. N. W. That sometimes he had a helper from 6 
to 10 in the evening only; that he never had a helper during 
the morning or afternoon; that his hours were from 7 a. m. 
to () p. m. That on July 27, 1925, he filled any and all 
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orders that were made at the station between the hours of 
7 a. m. and 6 p. m. That he sold Penn Oil; that lie did not 
handle Mobiloil nor did lie sell Mobiloil; tliai lie did not 
tell any person that came to his station on July 27, 1925, 
that he had mobiloil; that he never served a customer who 
asked for mobiloil, Penn Oil without telling him; that he 
would tell the customer he had Penn Oil and w|ould try and 
sell that oil; that the oil was kept inside the station in GO 
gallon containers. That lie had three grades 'of oil, light, 
heavy and medium; that he charged 20 cents per quart or 
80 cents per gallon for Penn Oil; that he ncjver charged 
more than 20 cents for Penn Oil; that on the 27th of July, 

i 

1925, he did not sell to a person who inquired! for mobiloil 
a quart for Penn Oil without first telling then! that it was 
Penn oil; that he did not charge anyone 25 cents a quart for 
it; that he never handled Mobiloil. That he! had 3 sixty 
gallon containers. That he did not have any 2j) gallon con¬ 
tainers. That he never discussed with anvone on Julv 27. 

• • 

1925, the reason why he charged 25 cents foj* a quart of 
mobiloil instead of 30 cents because he never charged any¬ 
one 20 cents per quart for oil; That he made a!daily report 
of his sales. The witness was shown a daily| report sales 
slip for July 27, 1925, which he identified as beijng his signa¬ 
ture attached and that the figures were in in lijis own hand¬ 
writing; that the sales slip shows the amount of oil and the 
price he sold it for; that he sold 4 gallon of oil jthat day and 
the amount turned in was $3.20; the daily report slip was 
admitted in evidence and marked defendant’s exhibit 
224 No. 15; that he thinks the breather pipe on a Willys 
Knight automobile at that time was on the right: that 
he has been away from it for 3 vears and cannot remember, 

• * i 7 

but the different cars have different places fori the breather 
pipe; that the breather pipe was on the right |of the motor 
up front; that he poured oil into the breathejr pipe, right 
next to the crankcase. That he lifted the hoqd of the car 
and he would pour the oil in; Witness was shojvn plaintiff's 
exhibit B, and stated that he had never pointed oil into a 
device like that; that he knows what a vacuum tank on an 
automobile is; that he never put oil in a vacuum tank; that 
lie would sometimes put gas in a vacuum tank, because 
sometimes the tank would be empty and it wo|uld be neces¬ 
sary to pour it in the vacuum tank to get the car started. 


! 
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That he was never requested to pour oil into a device such 
as shown in plaintiff’s exhibit B, located on the dashboard 
of an automobile of any description. That he was sum¬ 
moned as a witness in this case; that he has been in the 
corridor excluded bv order of the court waiting to be called 
as a witness. That yesterday a witness in this case for the 
Vacuum Oil Co. spoke to him. The witness then identified 
Mr. Smith, the chemist as the part- who spoke to him; that 
Mr. Smith said to him “Some of you fellows will have to 
come to Court tomorrow morning,” 4 ‘Yes said the witness, 
I wished that it was over, I am tired of it,” Smith then said 
“They certainly gave old man Thompson a good grilling,” 
the witness said nothing,” Smith then said “He sure didn’t 
do so well, like he learned”; the witness then looked at him 
and said “That is a bad remark you are making”; that at 
that time Mr. Fowler, the lawyer came out; that Mr. Fowler 
talked to him in the presence of Mr. Smith; and Smith in 
the presence of Fowler admitted talking to witness.” 

Cross-examination: 

That he had been working at the gas station 519 
2*25 K St. since September 1, 1921, when he was placed 

in charge of that station; that he had a helper some¬ 
time in the day time, but not during the summer of 1925; 
that he had a helper from 6 p. m. to 10 p. m. that he is 
sure he had no helper during the summertime of 1925. That 
he had not worked in a gas station prior to 1921; that prior 
to that time he had been working for the Wells Fargo Ex¬ 
press at New Orleans, La., that his salary as manager of 
the station was $25 per week. That during the entire period 
of time lie worked for the Penn Oil Co. he received $25 per 
week; that they started to remodec/1 the station sometime 
during the summer of 1925, but he does not recall exactly 
when; that he made an affidavit in this case; that he reallv 
couldn’t tell when the remodelling started; that it was some¬ 
time during that summer, but he doesn’t remember whether 
it was before he signed the affidavit of after; that he does 
know that they were remodeling up to the time he left in 
January or February, 1926; That they were putting up 
an up to date station instead of an old one; that Mr. Him- 
melfarb would come there sometimes and look around and 
then <ro about his business; that Himmelfarb came to ob- 


I 


I 
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serve the operations; that he saw Ilimmelfarb there; that he 
knows Mr. Himmelfarb. That he was called tjo the lawyers 
office and told them what he knew about the Case and sign 
the affidavit; that the lawyer drew the affidavit from what 
he told the lawyer; that he read the affidavit over and found 
it all right and signed it. That his daily repbrt was made 
up on a basis of 80 cents per gallon for oil;; that he had 
light oil for sale in July, 1925; that he carriedithree grades; 
that once in a while he would run out of light Ml, and would 
not have it until some more was delivered jto him. The 
tanks containing the oil were inside the station, the tanks 
stood on the ground, that there was a regulaif pump on the 
tanks and he would hold a measure under it and pump up 
a quart. That he never heard of a doll^ pump. That 
226 he did not have quart glass bottles with spouts on 
them; that he had only the regular tin quarts; that 
he never made any mistakes in making change that he 
knows of; that he never had any money over; that he served 
Buicks, and all kinds of automobiles. That; he has never 
seen an apparatus like the lubera or on a I]>uick; that he 
knew about mobiloil on the market; that hejdoesn’t know 
what it sold for, that if someone came to Ms station and 
asked for mobiloil, he tried to sell them Finn Oil on its 
own merits. That lie had a conversation wfth Mr. Smith 
and Mr. Finkelstein, a witness for the defendant, was pres¬ 
ent; that Mr. Fowler, the lawyer came up as they were talk¬ 
ing; that he has seen Smith in and out of tjlie court-room 
several times; that he saw Smith come out; of the court¬ 
room a few minutes before the conversation, that he was 
leaning against the window when Smith capie up to him; 
that he didn’t ask Smith anything. That A whole crowd 
had been talking about a case in Judge MbCoy’s Court; 
that was a couple of days ago; that Smith whs in the group 
talking about the case in Judge McCoy’s Coijrt; that Smith 
told him that Mr. Thompson, the last witness, appeared 
on the stand and got a grilling, that up until that time Smith 
had not said anything to him since; that Sjmith said that 
Thompson started out, all right, but he didnjt do as well as 
he learned.” That he did not sav anvthing tt) Smith before 
that conversation. That nothing else was Isaid by Smith 
other than that already testified to; That Mi*. Fowler came 
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up just as Smith was talking* and he motioned the witness 
to come back inside and asked him whether Smith had 
spoken to the witness; that he told him yes and the witness 
told him about the conversation; That he pointed out Smith 
for Mr. Fowler as the man who spoke to him; That Smith 
did not discuss with him the testimony he was going to give; 
that he did not tell him what Thompson said on the stand. 

227 Redirect examination: 

That Mr. Blocher was in charge of all the filling stations; 
that Blocher visited his station often, at least once a day 
and sometimes more, That Blocher collected the money 
sometimes and other times another man would collect; that 
Blocher inspected the stations to look at the oils and see that 
they were well supplied; the witness was shown the device 
of the plaintiff and asked whether or not at any time he was 
ever requested to pour oil into a device of that character 
to which he replied “That that is the first time I ever saw 
that kind of contraption; that he would not pour oil into a 
device of that character; that it looked like a vacuum, but 
was not a vacuum; that he never poured oil in a vacuum 
tank. 


Recross-examination :i 

That in certain hours of the morning and evening in the 
summertime his station was busy; that he stepped right 
fast at his busy times. That he does not think he would 
have poured oil into a device of that character because it 
looked funny to him; that he wouldn’t have poured it into 
the device because there were rumors that people from the 
Bureau of Measures and Standards were going around get¬ 
ting oil and gas and having it placed in hidden and secret 
tanks and for that reason he would not put it in anything 
tiiat looked suspicious to him, though he would not be afraid 
of it. That all customers received full measure whenever 
they paid for it. That he would sell oil to anybody; that he 
would not sell oil to anyone with a funny contrivance be- 
cause he would not care to do it; that you might give a per¬ 
son a full measure at the time you serve him and at the same 
time when he wants to make a case, or he is going to make 

a case then bv the time it comes out the other end it would 
•> 

not be full measure when they took it out and yet he gave 
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him full measure at the time he sold it, that he did 

228 not hear rumors of substitution of oili in Washing¬ 
ton. That the first time he heard anything about it 

was when he was called to the lawyers office^ 

i 

i 

i 

Redirect examination: 

That he was never requested to pour oil intd a contrivance 
like that. 

j 

I 

Whereupon Charles E. Smith was recalled as a witness 
for the defendant, who testified as follows: | 

That yesterday afternoon as he passed jout from the 
courtroom he saw Mr. Gusinskv, a witness fbr the defend- 
ant; that he saw him just outside the courtroom; that he 
did not talk to Gusinskv for 5 or 7 minutes; that he did 
not say anything to any of the other witnesses in the ease; 
that he is rather high strung and sitting in jthe courtroom 
most of the day is the worst job he has and that when he 
heard that the cases to be called the next d|iy, he got dis¬ 
gusted and when he went out he gave vent I to his disgust 
to Gusinskv saving ‘here we are in for another dav; that 
Gusinskv said nothing- to him and the witUess then told 
Gusinskv that Thompson certainly got a go<j)d grilling* and 
that was all he said: That he knew Gusinskv at the time; 
That Fowler then came up and called Mri Gusinskv in; 
that he (witness) asked Fowler if he had jdone anything 
wrong and apologized to Fowler telling him he did not 
realize he was intimidating the witness as Fowler inti- 
mated; that that was the entire event as htj recalls it. 

1 

Whereupon Stanley C. Fowler was produced as a witness 
for the defendant who testified as follows: j 

That his residence is Jamaica, Long Island; That yester¬ 
day afternoon when he left this courtroom at the adjourn¬ 
ment hour, anout 3 o’clock, he went diagonally across the 
hall here and retired from this courtroom to the toilet; 
That when he came out he saw Mr. Smith,! who he recog¬ 
nized as a witness who testified for the Vacuum Oil 

229 Co. and who has been sitting in jthe Courtroom 
throughout this trial, that he observed Smith backed 

up against the wall by the window engaged jin conversation 
with several men; That two of those men, at least, he 


1 
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recognized as men who were going to be called as witnesses 
for the defendant company, the Penn Oil Co., witnesses 
who had, under the ruling of this Honorable Court been 
excluded from the courtroom during the progress of this 
trial, station agents; That he knew the two men nearest to 
Smith were foreigners because he had talked with them 
before; That for that reason the matter struck him as be¬ 
ing irregular; That he walked into the courtroom and hold¬ 
ing the door open and beckoned the two men to follow him; 
The witness then asked the two men “Was that short, 
blond man talking to von” and thcv answered “ves sir” 
to which the witness replied “What did he say” That they 
said that Smith said to them “They certainly gave Thomp¬ 
son an awful grilling and then something to the effect that 
Thompson started well but forgot his lesson”; The witness 
then asked Smith “Do you think that that is even decent, 
to talk to men of this caliber, of this mentality, who have 
been excluded fro n the Courtroom as witnesses?” Tt can 
only be an attempt to intimidate. Do you think it is even 
decent and to which Smith replied “If I have done any¬ 
thing wrong I am sorry”; The witness then said “If I had 
not seen it your sorrow would not cure it. I think the Court 
ought to hear this in the morning”; That then Mr. Town¬ 
send, who sat in the jury box throughout the trial and 
one of the Vacuum Oil Co's, attorneys came in and asked 
what is the trouble and I then told him what had tran¬ 
spired; Townsend then said “Well then don't talk to the 
man, talk to the Judge,” to which he replied “1 will talk 
to the man first if I can every time and stop them first, and 
he would talk to the Judge later”; Townsend then accused 
one of the attorneys for the defendant of having talked to 
one of their witnesses and Fowler said “ You identify 
2.‘>0 that man and I will tell vou that if any Attorney from 
our side of the case has talked to your witness, it is 
worse than Smith talking to this man, because the attorney 
ought to know better, but you identify the man first please, 
and he will see that this man is taken care of. 


Cross-examination: 


That Smith was in the Courtroom ever since he has testi¬ 
fied and was in the room when Thompson was testifying. 
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Whereupon S. Finkelstein was produced as a witness for 
the defendant who testified as follows: 

That he was summoned as a witness for the Defendant; 
The witness then identified Smith as the witness who talked 
with Gusinsky; That he did not hear what wgs said; That 
he saw Gusinsky and Smith talking*; That Smith was doing 
the talking; That he saw Mr. Fowler break uplthe conversa¬ 
tion. 

Thereupon Charles E. Smith came forward jand stood be¬ 
fore the bar of the court and was reprimanded for his 
actions in this case. 


Whereupon Victor Earp was produced as a witness for 
and on behalf of the defendant who testified gs follows: 

That he lives at 722 7th St., N. E. Washington, D. C. 
and has lived there for 12 years; that he is pow employed 
at the Washington Navy Yard; That he has been employed 
at the Washington Navy Yard for about two!months; that 
from 1921 until 1928, he worked for the Penh Oil Co. and 
in July 1925 was at the station at 14th and N. St., N. W., 
and was there in the latter part of July 1925, |he was at the 
station and had been for about two years; That at 11:10 
a. m. on July 27, 1925, he had no helper at[ that station; 
that his hours were from 7 a. m. to 11 P. ML and that he 
had no helper during the month of July: That he kept his 
oils in a shanty in square tanks of G5 gallon capacity; that 
he had three tanks; That he had medium, heavy and 
231 coal oil; that he never had any 30 gallon drums; 

that he had no drums marked medium; that there 
was nothing on the tanks; the gas tanks were outside the 
house; that the lightning tank is yellow; the jgas tank red; 
the oil tanks were not painted; they were galvanized iron; 
that the red and yellow colors were the distinctive colors 
of the company; that lightning gas was yellow and Penn 
Straight gas red; that they were on the butside in the 
ground; that he had a sign Penn Oil Co., that j he sold motor 
oils and coal oil; that he only sold Penn Oil;! that he never 
sold Mobiloil; that at 11:10 A. M. on the morning of July 
27, 1925, or any other time; he did not sell br serve Penn 
Oil to anyone inquiring for Mobiloil, telling them or deceiv¬ 
ing them into believing they were obtaining iMobiloil; that 
he never served anv person Penn Oil for Mobiloil when 
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they asked for Mobiloil. That he was paid a straight salary. 
That Mr. Blocher was in charge of the Penn Oil Stations 
and came often to his station to inspect it; that Blocher 
came to check up on the gas and oil; that he made a daily 
report to the company. The witness was then shown a 
daily report dated July 27, 1925, and identified it in his 
own handwriting, that on July 27, 1925, lie sold three gal¬ 
lons of oil, that he sold it at 80<* per gallon or a total of 
82.40: that the report was received in evidence and marked 
defendant’s exhibit No. 15. That he lifted the hoods of 
customers’ cars to pour in oil; that he was familiar with 
the location of the place where oil is poured into; that oil 
is poured in the breather pipe which leads to the crank¬ 
case: that he does not remember where the breather pipe 
on a Willys Knight was; Witness was then shown a photo¬ 
graph of a Willys Knight engine and indicated by pointing 
out the breather pipe as the place where oil was poured. 
Witness was shown plaintiff’s exhibit B and he stated that 
he was never asked to pour oil into such a contrivance 
located on the dashboard under the hood of an automobile; 

that the device looks like a vacuum tank and he is 
232 familiar with Vacuum tanks; that he would not know 
how to jiour oil into a contrivance like plaintiff’s 
exhibit D: That on July 27, 1925, at station 1302 14th St. 
N. W., he was not requested by a customer to furnish a 
quart of mobiloil A, and that he did not furnish a quart of 
Mobiloil A; that he did not take oil purporting or which 
he represented to be mobiloil A from a drum containing 
30 gallons inside the station and marked medium: that he 
did not pour the oil into a contrivance located under the 
hood bv the dashboard and that he did not charge 30 cents 
for the same: that the price of Penn Oil was 20 cents per 
quart: that Penn Oil was the only kind he had: that he 
poured oil from a tin quart measure; that he is now with 

the Xavv Yard and was summoned as a witness in this 
•/ 

case: that he had several customers a year who came and 
asked for mobiloil, but that he told them he did not have 
it and they would have to look elsewhere; that he recom¬ 
mended Penn Oil as a good oil, but if the customer did not 
want it, he let them go away. 


167 


PENN OIL CO. VS. VACUUM OIL COJ 


Cross-examination: 

That he worked for the Penn Oil Co. 7 yegrs, from 1921 
to 1928 and that he was at the station at 14th and N Sts. 
for about 6 years; that he received $25 per week, that 
when he first went there he had a helper, a flight man, but 
he soon left and lie was there alone from 7 a. |m. to 11 p. m.; 
That lie was not married then; that he had gpod customers, 
but business was dropping off. That in 1925 it was a busy 
corner; that customers waited their turn; jthat he never 
had anvone raise their own hoods; that he does not re- 
member anyone doing that; that sometimes people did a 
little repair work around their own cars; that a few people 
got out of their cars; that some people were particular about 
putting the caps on the gas tank; also on the oil; that he 
served all makes of machines; that lie always tried 
233 to put oil in the right place; that he put it wtiere 
the breather pipe was; that if he didn’t know he 
looked for the inlet to the crankcase; that he has been 
shown where to put it. That he was nevef requested to 
put it in bottles, but they did come with caijis for a truart 
of oil or gas sometimes; that he would put it in a can, 
if requested; that he can’t remember how[ many people 
came to his place on July 27, 1925. Soon after July 1925, 
he heard about this case; that he took oil from square 
cubic shaped tanks, that they were above thp ground; that 
there were three on the floor together; that, he got the 
oil out by turning a crank; that on turn guide a quart. 
That he had the tanks fixed so he knew jthe particular 
qualities and grade of oil; that he was fagiiliar with his 
tanks, that the first tank next to the door wajs coal oil, that 
he never moved the tanks; that he does not I know whether 
they were attached to the ground; the second tank was 
medium and the third tank heavv; that all he sold was 
heavy and medium: that he was asked to sign an affidavit. 
That he does not remember where he signed the affidavit. 
That a battery man stayed at his place for him sometimes 
and those occasions were verv rare. That he does not 
recall anything about July 25th, or 27th, 1925, at all; that 
he signed a paper; that he signed the affidavit on 25th of 
Aug. 1925; that he has no recollection of it;!that his atten¬ 
tion was again called to this case about 3 'vvjeeks ago; that 
he was not employed by the company at that time. That 
if someone asked for light oil he would tell tlipm the medium 
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was light enough; that he would generally try to sell medium 
oil; that he would tell them that medium was light enough, 
but not the lightest sold; that he never had any complaints; 
that he did not think the matter of medium or light oil was 
of importance; that he knew the affidavit was important; 
that he thought medium was light oil too; that if a customer 
asked for light oil he sold them medium; if he asked 
234 for medium he sold them heavv; and if thev asked 
for heavv he sold them heavv. That Blocher came 
around once a month; that he would turn his cash in every 
day; someone would come for the cash; Blocher came some¬ 
times and Birch others; that Blocher came most every day, 
but came to inspect once a month; that there is a distinction 
between collecting cash and checking up; that he has no 
recollection of who came up on July 25th or 27th, 1925, that 
lie heard no reports of investigating the Penn oil station, 
that he did not know what the price of Mobiloil was; that 
sometimes he received tips. That he saw defendant’s ex¬ 
hibit Xo. 5 about 3 nights ago at Mr. Newmyer’s office, that 
lie has no recollection of the apparatus. That if he had 
seen that apparatus under a hood, he would have thought 
it was a vacuum tank; that he would have poured oil into 
it if he had been told, but no one ever asked him to pour 
oil into an apparatus like that. That lie wore glasses, but 
not all the time; that he may have worn them in 1925; 
that lie does not remember having glasses with a gold 
rim; that the station was on the northwest corner next — 
a house on the corner; the west side of 14th St. north of 
X. 1 that his station was sort of in the vard and the station 


was a tin shack; that the shack was large enough for the 
tanks. That lie poured oil into a quart tin measure. That 
he is now of the same weight, same mustache and same kind 
of hair as in 1925 except a little less hair. That wagons 
came around and refilled the tanks, that he sold three gal¬ 
lons of oil on July .v7, 1925; that Blocher took the daily re¬ 
ports and money; that all of it was in an envelope; That 
Blocher took it and left; that Burch sometimes came to in¬ 
spect ; that his methods were the same as Bloehers; that he 
is 53 vears of age. 


Redirect examination: 

That Mi*- Himmelfarb came sometimes; that Mr. 
235 iriinmelfarb had a son Albert who came sometimes; 
Mr. Lambert, counsel for plaintiff on cross examina- 
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tion asked the witness to write certain figures!while cross- 
examining him on his daily report. Those figures were 
not introduced and defendant now on redirect jexamination 
asked that the figures be admitted into evidence. The fig¬ 
ures were then marked defendant 's exhibit NoL 16; that he 
remembers the affidavit, after reading it; that!the facts as 
in the affidav/i are correct; that he does ncjt remember 
whether the breather pipe was pointed out! to him or 
whether he pointed it out; that he would know a breather 
pipe if he saw one; that he does not know whether it was 
pointed out to him. 


Whereupon Samuel Finkelstein was produced as a wit¬ 
ness for and on behalf of the defendant wild testified as 
follows: 


That he lives at 803 4th St. S. E., and has lived in Wash¬ 
ington for 5 years and in 1925 was employed jby the Penn 
Oil Co., that he now has a business for himself, a grocery 
business and that he worked for the Penn Oil| Co. about 2 
years and in July 1925, he was working fot ehm from 7 
a. m. to 12 a. —.. that he was employed at litli and Fla. 
Ave. N. E. and that he had a helper after he left; that he 
had no helper in the morning; that he sold Penn Oil and 
never sold Mobiloil nor did he keep Mobiloil.: That if he 
was asked by a customer for Mobiloil he toldithem he did 
not have it. That he sold Penn Oil for 20 cents per quart 
or 80 cents a gallon. That he did not know what Mobiloil 
sold for; that he never collected 30 cents per cjuart for oil; 
that he was paid a salary; that he kept his oil in tanks in 
front of the door; that the tanks were in the ground; that 
the pump was outside and painted red; that j the color of 
the pump for straight gas was red and the lightning gas 
pump was yellow; that he made a daily report of his sales 
each day. The witness was then shown the | daily report 
of July 25, 1925, and lie stated he had signed it. 
236 That he sold 2 gallons of motor oil that day and 
turned in $1.60. That the figures are j in his hand¬ 
writing; the report above was identified as defendant’s ex¬ 
hibit Xo. 17; that on July 25, 1925 while employed at his 
particular station, no customer came there and asked him 
for Mobiloil A, nor did he take a quart of oil and pour it 
into an automobile and represent it as mobiloil and charge 
30 cents for it; that he never sold any person Mobiloil as 
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lie clid not keep it and he never collected 30 cents and he 
always {nit the oil in the cars himself; that he always poured 
the oil into the breather tank or bre-ther pipe, That he can¬ 
not remember now where different breather pipes were; 
that he never poured oil inn/ a device as shown in plaintiff’s 
exhibit A, known as a lliberator. That he knows what a 
vacuum tank is on an automobile and never poured oil 
into one; that lie had two grades of Penn Oil, heavy and 
medium. 

(Toss-examination: 

That he was at the station from 7 a. m. until 12 noon; that 

he never handled light oil; that Blocher came to collect 

money sometimes; ths- he has a gold tooth in his mouth, 

but it was not there in 11)27). That he never told Blocker 

that sometimes he had calls for light oils and he sometimes 

saw Mr. Iiimmelfarb around the station. That when he 

ran out of oil he railed up and they would send the big tank 

wagon and put it in his drums in 5 gallon cans; that the 

tanks were buried in the ground pump extended up. That 

lie raised the handle to get the oil up, that the oil was put 

in a tin measure: that he never had glass jars; that the 

coal oil was in a drum standing on the floor inside, that 

there was a different measure for the coal oil; that the oil 

came up from tin* ground to a glass pump and the oil stayed 

then* until run through the spigot; that you could see the 

color of the oil. That he didn’t have extra heavv oil; that 

•/ 

he might have had someone ask him for extra heavy 
237 oil, but he didn't have it: that when he was asked for 

mobiloii lie told customers lie did not have it; that 
he lirst found out what a breather pipe was when he started 
working as a helper and he was told by the man he worked 
with what the breather pipe was; that he would have re¬ 
fused to pour oil into a luberator as shown in plaintiff’s 
exhibit. That he never had anyone ask him to pour oil into 
a luberator nor did he ever have anyone tell him where to 
pour the oil as he lifted the hood himself; that he doesn't 
remember customers getting out of the car and watch him 
pour oil into the breather; that he always poured the oil 
himself; that if he sold 2 gallons of oil, and 3 quarts, he 
would report 3 gallons the next day being carried a quart 
short. That all of his reports were in gallons and were 
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made by measurement only. Tliat the reports would not 
actually show the quarts sold. 

Thereupon the following occur-ed: 

“Q. For the purpose of the record, 1 would like to ask 
the witness if there are missing any lower ieeth in his 
mouth. This is for purpose of identification, |if the court 
please. 

4 ‘The Court: Very well. j 

“Q. Are there any teeth missing in the lower part of 
your mouth? Have vou got any teeth missing? A. What 
do vou mean? 

“Q. Teeth gone out. A. Not—these are my teeth (ex¬ 
hibiting his teeth). i 

“Mr. Yeatman: Show your Honor.’’ 

The witness exhibited his teeth to the court.) 

“Mr. Leahy: What does the record show? i 

“Mr. Yeatman: Can you tell us, please, how many teeth 
are missing in the lower front part of your mouth? A. I 
don’t know. 

“Q. Let us see the lower part of your mouth. 

(The witness showed his lower teeth.) 

j 

“Mr. Leahy: Let the record show there are some missing 
on both sides. 

“Mr. Yeatman: Let the record show that there are four 
teeth and some missing on either side. 

“Mr. Newmyer: May the record also show that that does 

not show from his ordinary conversation unless he sticks 

his mouth around in the way he just did. 

238 Mr. Yeatman: I noticed them. That is why I 

| * 

asked the question. 

Mr. Newmyer: No, you saw it in the record, and that is 
why you asked the question. j 

“Mr. Yeatman: Do vou ever smile, Mr. Fiukelstein? A. 
Yes. ‘ | 

“My. Newmyer: Let us see you smile now]” 

(The witness smiled.) 

“Mr. Newmver: You did not show your lowler teeth then. 
Do vou show vour lower teeth when vou smile?” 

j 

The Court: Proceed. ! 


i 

j 
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That lie first saw plaintiff's exhibit B at the lawyer’s of¬ 
fice the other night: that he lias poured gas into a vacuum 
tank with a funnel. 

Redirect examination: 

That the oil tanks held about 60 gallon-; that he did not 
have a 5 quart visible pump; that he had no glass jars, that 
he had no glass jars with removable spouts, but used a tin 
quart measure. 

Recross-examination: 

That the glass jar on top of the pump held 4 quarts of oil. 

Whereupon Nathan Cohen was produced as a witness by 
and on behalf of the defendant who testified as follows: 

That he lives at 623 M. St., N. W., and has lived in Wash¬ 
ington. for the last five years; that he is now employed by 
the Wallace Specialty Shop on 14th St. N. W. in the instal¬ 
ment business and that in 1925 he worked from March 1925 
to March 1926, for the Penn Oil Co. and that he was at the 
station at Xew Jersey Ave. and 0. St. X. W., his hours be¬ 
ing from 7 a. in. to 10 p. m. That on July 27, 1925, at 10:45 
a. —, he was at the station, but he does not recall whether 
he had a helper. That he sold perm oil heavy and medium. 
The pumps were located in the same row where the gas 
pumps were on the outside and that they had a distinctive 
color design of yellow for lightning and red for the penn 
straight and oil; that the oil tanks were red; that he 
239 never sold Mobiloil as lie did not carry it; that he 
never sold Penn Oil for mobiloil on July 27, 1925, or 
anv other time because he never sold anv oil but Penn Oil; 
that if he was asked for mobiloil he told the customer he only 
had Penn oil and the price was 20 cents per quart or 80 
cents per gallon: that he never charged more than 20 cents 
per quart. That he made a daily report to the company of 
his sales and when shown a report dated July 27, 1925, 
stated that it was in his ownhandwriting and was his sig¬ 
nature. The report was admitted in evidence and marked 
defendant's exhibit Xo. 18, that most of the time he put the 
oil in the cars and sometimes he had a helper; that it was 
his duty to lift up the hood and see if they needed oil; that 
he carried the oil in a tin quart measure or half gallon. 
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That lie would pour the oil into a breather jfipe; that he 
knows what a vacuum tank is and never poured oil into one; 
that he never poured oil into a place as shown!on plaintiff’s 
exhibit A; that he knew the proper place to pour oil; that 
no one ever asked him to pour oil into a lubefator; that he 
doesn’t remember the name of his helper; that he never 
gave anyone Penn Oil for mobiloil on July 27j 1925, or any 
other time; that he never sold mobiloil at any tjme and never 
charged charged more than 20 cents for his oilj; that his sta¬ 
tion was at New Jersey Ave. and O Sts. N. j"W. That he 
never told anyone on July 27, 1925, that he hail mobiloil for 
sale or that it was a fine oil nor did he ever tjell anvone he 
had mobiloil. 

i 

i 

Cross-examination: 


That he was with the Penn Oil Co. for oije year; from 
March, 1925, to March 1926. That the first two weeks he 
was at 3rd and Mass. Ave., and after that at New Jersey 
Ave. and 0. Sts., permanently until he left; that he had a 
helper sometimes; that the helpers came from 7 a. m. to 7 
p. m. That he cannot remember whether lie! had a helper 
in July, 1925; that his helper was not! steady; that 


240 sometimes business was good and sopietimes bad; 

* I ' 

that he had no recollection of business^ there on the 
25th of July, 1925, that it was his custom to serve the cus¬ 
tomers; that the oil tanks were located along t^ie gas pumps, 
that he was working 15 hours a day, seven days a week, and 
received a salary of $25 a week; that he had heavy and me¬ 
dium; no light oil. That sometimes he was busiv and couldn’t 
put the oil up in bottles, so he measured it in bans right out 
of the pump; that he poured oil into the machine where it 
was supposed to be poured; that he would refuse to pour oil 
any place except where it belonged; that if a man came with 
a quart can and asked for a quart of oil, he wduld not refuse 
him; that if a man asked him to pour a quart of oil in his 
radiator, he would refuse; that he was neverlasked to pour 
oil into a radiator; that he has no particular recollection of 
anvthing or anvone that called on the 25th of 27th of July, 
1925, that he found out about this case whenjhis employers 
told him; that he signed an affidavit at the lawyer’s office; 
that he doesn’t remember when he signed it; tff at he read the 
affidavit before he signed it; that at the timq he signed the 

j 

i 
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affidavit lie recalled the happenings on the 27th of July; 
that on the 25th of August, it was not so hard to remember 
that what happened was that somebody asked him for a 
can of oil and he told them he sold nothing but penn oil; 
that he remembers no other events of July 27, 1925. That 
he does not remember what the person looked like who asked 
him for mobiloil. That he has no independent recollection 
of what occurred in 1925. That he doesn't remember where 
the breather pipe was; that it was in many places, that he 
makes no memorandums; that he has no recollection of what 
kind of oil the man asked for or where he asked him to put 
it, but that he put it in the right place, that if anyone asked 
him for a light oil, he would tell them he onlv had medium 
and heavy; that some people asked for light oil, that 
241 light oil is for winter, heavy for summer; that he can¬ 
not recall whether persons asked for light oil or not, 
hut presumes there were; that he doesn’t know whether 
Mobiloil is better than penn oil; that he knew of Penn oil, 
the one he sold. That he does not remember what class of 
mobiloil the man asked him for; that he does not remember 
having anv conversation with anybody about mobiloil; that 
he is not going to praise anybody else’s oil that he does not 
know about when he is selling penn oil; that he told no one 
that Mobiloil was a good oil; that he is about 5 feet tall; that 
his appearance has not changed since 1925; that he doesn’t 
remember how he made his report; That his report is in 
even gallons; that they kept their oils in tanks and had some 
cans too. 


Redirect examination : 

That there was not much demand for light oil in the sum¬ 
mertime; that his signature is on the affidavit; the affidavit 
was offered in evidence and objected to by the plaintiff; the 
objection was sustained: exception. 

Whereupon Mr. Paul E. Bloche was called as a witness 
for the defendant who testified as follows: 

That his name is Paul FI. Blocher, and that he has lived 
in Washington since 1917; that he has been employed in 
Washington the entire time with the exception of the time 
in the Army for about 2 years; that he is in charge of the 
service stations of the Penn Oil Co., and has been since 
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1919 and that lie had general supervision olj the service 
stations which included looking after the personnel and 
service and equipment of stations; that he was ion the street 
all the time and stopped at some stations once or twice a 
day and sometimes every other day and soirjetimes twice 
a week; that sometimes he made collections, but that they 
had a regular collector, a Mr. Burch; that thjey had 50 or 
60 filling stations in 1925 and the refinery plant at 

242 Rosslyn, Va.; that Penn Oil was sold at!the stations; 
that the penn stations handled only Penn Oil prod¬ 
ucts; that they had 3 grades of oil, light, heavy and med¬ 
ium; that in some places the tanks were insidejthe buildings 
and in other places in underground storage oujtside; that in 
some stations on account of limited space they only carried 
2 brands of oil, medium and heavy; that there (is no demand 
for light oil in the summer; that he never jlieard in the 
course of his business any complaints that the jst at ions were 
substituting Penn Oil for the oils of other coijnpanies; that 
Mr. Ernest W. Lowe conducted the station tit 2698 Q St., 
N. W., in July 1925, and Mr. Lowe is now dead; tha- Mr. 
Lowe made an affidavit in 1925; that in 1925 Mr. Lowe was 
the only person employed at that station from 7 a.m. to 10 
p.m.; that he was familiar with the capacity qf the various 
tanks at that station in 1925; that there were three tanks, 
there of 55 gallon capacity; that they did not have any tanks 
at that station or drums of 30 gallon capacity. That he 
made an attempt to locate a man by the name of Morris who 
was employed at the 14th and V Sts. N. \V\, station and also 
a man named Siddons who was employed at 14th and Fla. 
Ave. N.W. and also a man named Strobel who j was employed 
at 21st and M Sts. N. W.; That Morris is dead; that Sid¬ 
dons is in Cleveland and he saw Strobel on tjlie street here 
perhaps a year ago; that he never received any notice that 
there was a complaint of substitution of Penji Oil products 
for the products of other companies, that the! first notice he 
had was the report of the suit in the newspaper; that any 
complaints were referred to him; that he never had any 
complaints regarding substitution from customers; That 
after the filing of this suit he continued to visit the stations. 
That they sold Penn Straight gas and Lightning gas and 

they had special color designs, yellow for the light- 

243 ning High test gas and red for the .Penn Straight 

gas. I 
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Cross-examination: 

That he handled some correspondence; that it* persons 
complained about the stations or service he would answer 
the letter; that he has received some complaints from cus¬ 
tomers and some referred to him at the office; that he went 
to work for the company in 1917; that he never received a 
complaint of substitution; that to the best of his knowledge 
the Penn Oil Co. has no refinery at Rosslyn, but a plant; 
That tank loads of oil come to Rossivn and is distributed 
from there: that he does not know where the oil comes from; 
that he would visit the plant sometimes, sometimes not for 
a month or more. That he does not know anything about 
the kind of oil sold in Washington as Penn Oil; that he was 
in charge Of the operation of the service stations. That 
Mr. Nathan Cohen was in charge of the operation of the 
service stations; that Mr. Nathan Cohen was in charge of 
the station at New York Ave. and 0 St., in 1925; that Mr. 
Cohen was under his instructions: that Mr. Lowe made an 
affida/Vt in this case; that he brought Lowe to the attorney’s 
office; that when lie looked for Mr. Lowe, he was in Virginia 
camping; that Lowe was a thin man and taller than witness; 
that he was about 55 years of age; that he believes his hair 
was gray; that he had a little limp; that Siddons worked at 
14th and Fla. Ave. N.E., that that was the station at which 
Finkelstein worked mornings until noon; that Siddons came 
on at 12 o'clock; that Siddons was a man 40 or 45 years of 
age; that Strobel was bv himself and his hours were from 
7 a. m. to 10 p. m. 7 days a week and received $25 per week; 
that Strobel was about 5 feet 7 inches; that he had light 
gray hair, it was mixed; that the oil tanks at Strobels sta¬ 
tion were in the building; that he has never heard of a dolly 
pump; That a drum is a regular steel barrel; that 
244 they did not have the glass jars with spouts at that 
time and did not start using them until six months 
later in the winter time, that the last he heard from Siddons 
was a letter from him at a Cleveland address; that he knew 
substitution had been charged at Siddon’s station, but did 
not keep his address; that he last saw Stroebel about 6 
months ago in the street in front of the Penn Oil Co. that 
he did not know Stroebel’s address; although he knew sub¬ 
stitution was charged at Stroebel’s station and presumed he 
would be needed as a witness; that he went to Stroebel’s 
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last known address here and could not find him,j that a little 
less than 6 months ago Stroebel came around to him for 
work. That the tanks cars in which the oill came were 
U.T.L.X. and J.B.B.X. cars; Also P.O.L.X. tjhat he does 
not know whether there were others. 

i 

Redirect examination: 

i 

That he attempted to locate Morris at the 114th and V 
Sts. station, also Straughn and Chappel. 

i 

! 

Recross-examination: 

| 

That he located McCoy, that McCoy was here yesterday. 

i 

At this stage of the case a bench warrant w^s issued for 
Charles McCoy requiring his appearance as d witness for 

the defendant. j 

i 

! 

Whereupon Stephen Edward Rollins was called as a wit¬ 
ness by and on behalf of of the defendant, who testified as 
follows: 

That he lives at 624 4 y 2 St., S. W., and has lived in Wash¬ 
ington 24 or 25 years and is employed as a Sergeant of the 
Guards at the Liberty Loan Building of the XL S. Govern¬ 
ment and has been so employed since October 1928; that in 
1925 he was employed by the Government and was doing 
extra work with the Penn Oil Co., that he wbrked for the 
Penn Oil co. about 2% years at the Filling station at Sher¬ 
man Ave. and Harvard St. N.W., that there were quite a 
number of changes in the help at that station ;i There were 
several men hired during the time, off and on, but 
245 they changed once or twice a month; that there was 
a man named High, also a Murray,! McCall and 
Sullivan; that they sold Penn Oil; that they sold two 
grades of heavy, a light and a medium oil; that the tanks 
were underground; that the tanks held 800 gallons; that 
there were no tanks for oil inside the buildihg; that they 

• • i ^ 7 % 

kept accessories inside; that the oil was delivered to the 
station in a big truck; that they had customers inquire for 
other brands of oil than Penn Oil; that they had inquiries 
for Mobiloil and when asked for it, customers were told 
they only had Penn Oil and if they did not whnt Penn Oil, 

12—5054a 
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would drive off, that lie always told the customers that they 
did not have Mobiloil; that the whole time he was at that 
station neither he nor anv other of the company to his 
knowledge at any time served any persons who came there 
and asked for mobiloil, Penn Oil, without telling* them it 
was not mobiloil: that Penn oil sold for 20 cents per quart; 
that mobiloil sold for 30 cents per quart; that they had 
draining pits at that station; that the drainage pits were lo¬ 
cated just south of the office in the yard; that they had 
customers who had their crankcase drained quite often; 
that they poured the drainings in a barrel/ a/>d the barrels 
were hauled a'wav bv someone; that none of the drainings 
were ever sold to customers; that the station helpers, the 
manager or helpers would put the oil in the cars; that the 
hood would be raised and the oil poured into the motor; that 
he was never requested to pour into any device that looked 
like a vacuum tank; that sometimes they would pour gas 
into the vacuum, enough to start Ihe car and that is all he 
knows about the vacuum tank; that he was never asked to 
pour oil into a contraption that looked like plaintiff’s ex¬ 
hibit D; that no one ever asked him to pour oil into a device 
like that. 


(Yoss-examination: 

That his hours in the government were from 5 in 
24b the evening to 10 P.M. Witness corrected the state¬ 
ment bv saving that his hours in the government were 
from 7:30 a.m. to 3:30 p.m. and that his hours for the Penn 
Oil Co. were from 5 P.M. to 10 P.M. That he does not know 
whether they made any changer/ in help during the month 
of July, 1925; that McCoy was there in July 1925; that 
McCoy was there all the time; that there was a colored boy 
employed there to run errands; that he paid no attention 
to customers whom McCoy served; that there was a gas and 
oil station one block down; that he heard that mobiloil sold 
for 30 cents; that McCoy never sent for any mobiloil for 
any customer while he was there; that they sold Penn oil, 
2 grades, heavy and medium, that if lie asked for heavy oil 
he would give the customer heavy oil; that if they asked for 
medium light he would give the medium; that they only 
had one can and this they loaned to persons who ran out 
of gas and very often il was not brought back and some- 
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times they liad no empty cans around; that jhe does not 
know who takes away the crankcase draininjgs; that the 
drainings were put in a big barrel, a drum like iron; that 
they had a cap on the drum and they had to put a fun-el in 
it to pour the drainings into the barrel, McCoy! was a young 
fellow, not over 5 feet and some inches and not very stout; 
that he was not so tall; yes he was short; that lie was not as 
tall as witness; that he would come to witness shoulders; 
that he was thin; that he was young. That Blocher came 
around to the station; that Blocher would be in and out 
practically every day; that he does not know ^ibout tlie in¬ 
spection but that was up to the manager. Tljat Blocher’s 
inspections were up to McCoy. That the sfupply would 
come around to replenish the tanks and they came very 
often; that the oil was taken from the tanks in |5 gallon cans 
and then poured into the underground tanks through a 
fun-el; that he heard of the litigation now pending in 1925; 

That he knew McCoy was there in July; 1925, but he 
247 does not remember when McCoy left. 

I 

i 

Redirect examination: 

I 

That the oil was forced up out of the taiikjs underneath 
by air, that all he had to do was to press a button and the 
oil was forced up from the underground tariks; that the 
oil filled a measure and was taken by the helper to the car; 
that he poured the oil into the automobiles with a quart or 
2 quart measure and used a fun-el; that they!had to use a 
fun-el to pour oil into the customer’s cars. 

i 

i 

i 

Recross-examination: 

That the oil came up by air pressure, that the engine 
worked automatically; that the oil came up! through a 4 
inch pipe; that the oil came up into a cylindrical jar so you 
could see the oil; that they would then draw! off what oil 

they needed from the visible cylindrical tank: 

i 

Whereupon Paul E. Blocher was recalled |as a witness 
for and on behalf of the defendant and testified as follows: 

That McCoy was employed at the Shermanj Avenue Sta¬ 
tion between 2 and 3 weeks, that he was transferred to an¬ 
other station. That McCoy had been in the ^mploy of the 
company probably 2 or 3 months before being transferred 

i 

! 

i 

i 

j 
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to Sherman Ave; that McCoy was in the employ of the com¬ 
pany about 3VL» months; that McCoy left their employ; that 
McCoy was discharged from their employ; that McCoy was 
in the Court day before yesterday; that he brought McCoy 
in. 


(Yoss-examination: 

That he doesn’t remember what station McCoy was lo¬ 
cated in before being transferred to Sherman Ave., that 
Sherman Ave. Station was a very busy station; that McCoy 
was a vocational training man; that they drained crank¬ 
cases at the Sherman Ave. Station; that the crankcase 
drainings were stored in a d-um until filled and then hauled 
to the plant at Rosslyn; that they had no regular collecting 
day for the drums, that they were taken when they were 
full; That the drums were about 50 or 55 gallon 
248 capacity; that McCoy was rather tall about 5 feet 7; 
that lie was a tall thin voung man. 


Redirect examination: 

The witness was shown an affidavit of Mr. Lowe dated 
Sept. 3, 1925 and identified as the affidavit to which he tes¬ 
tified previously that Mr. Lowe had signed. The affidavit 
of Lowe was marked as defendant’s Exhibit No. 19; that 
the affidavit was made up on Lowe’s return from his vaca¬ 
tion; the affidavit was then admitted in evidence. 


Whereupon John Harvey Chappel, a witness called for 
the defendant, testified as follows: 

That he lives at 1239 G St. N.W., and has lived in Wash¬ 
ington all his life and is now employed by the District Gov¬ 
ernment in the City Refuse Dept; that he has been with the 
District a little over 5 years; that he was employed as an 
assistant in the Penn Oil Station in 1925 at the 14th and V 
Sts. Station; that W. H. Thompson was in charge of that 
station; that he was a helper there 11 months; that he 
worked from b p. m. to 12 p. m. That they sold Penn Oil 
company oil; that they had medium and heavy; that they 
did not handle mobiloil. That he never sold anyone Penn 
oil for mobiloil without first telling the customer that they 
did not handle mobiloil. That they told customers that they 
did not handle any other oil but Penn oil; that the station 
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i 

was 2027 14th St. N.W.; that, when customers purchased oil, 
he would lift the hood to pour the oil in, that lie was never 
requested to pour oil into a device that looked like a lubera- 
tor or plaintiff’s exhibit D. At this point thejplaintiff ob¬ 
jected to any further testimony of this witness by reason 

of the fact that thev do not claim that this Iwitness was 

•/ 

there at the time the alleged substitution was made and 
defendant contended that plaintiff on cross examination of 
the manager of the station wanted to know whether 
249 there were any helpers employed there ^ind this wit¬ 
ness was tendered for what he knew asj he was em¬ 
ployed as a helper at that station. The court could see no 
bearing on the case by this witness and he \yas tendered 
by the defendant’'and then excused from further examina¬ 
tion. 

i 

I 

'Whereupon Thomas A. Straughn was produced as a wit¬ 
ness for the defendant who testified as follows!: 


That he lives at 226 Upshur St. N.W. and j has lived in 
Washington 4M> years; that he was employed [by the Penn 
Oil Co. and has been with them for 3 years and is still em¬ 
ployed there; that he remembers when Mr. Thompson was 
in charge of 14th and V Sts. N.W.; that he was a helper 
there in Julv 1925; that his hours were from noon until 
12 P.M.; that they did not sell any other brands of oil ex¬ 
cept Penn Oil; that they did not have very many inquiries 
from customers for other brands of oil; that When thev did 
have requests from customers for other brands, they told 
the customers that they had only Penn Oil, heavy and me¬ 
dium; that they did not have mobiloil; that the! oil they kept 


was in tanks inside the buildings; that they carried the oil 


from the building in quart cups, half gallon! cups, gallon 
cups and pint cups; that they poured the oil iinto the cus¬ 
tomers automobiles; that they poured the oil ipto the motor 
of the automobile; that he was never requested to pour oil 
into a device such as a luberator as shown ])y plaintiff’s 
exhibit, D; Witness was shown plaintiff’s exhibit I), and 
testified that he was never asked nor did he pour oil into 
such a device; that the device looked like a Vacuum tank; 
that he never poured oil into a vacuum tank or anything 
that looked like a vacuum tank. 


i 

i 


i 

i 


i 
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Cross-examination: 

That the oil was kept inside in tanks; that the tanks were 
inside the building and the tanks held about 50 gallons; that 
when a customer asked for light oil, they gave him 
250 Penn medium; that they pumped the oil out of the' 
tanks; that they pumped the oil through the top of 
the tanks; that they only had 2 tanks; that they poured oil 
into the customers cars in a quart measure through a 
fun-el; that they now carry Penn oil, medium and heavy; 
Quaker State, Lightning and non-chatter oil; that he is now 
at l.Oth and N Sts. N.W., that the tanks he has now arc the 
same kind of tanks he had in 1925 with the Penn medium and 
heavy; that the oil is pumped up by hand through a spout; 
that the tanks were not marked medium and heavy; that you 
could tell the: difference by pumping the oil out; that they 
drained crankcases at that station; that they poured the 
drainings in a barrel; when the barrels were filled they 
were taken over to Rosslyn and dumped out; that he took 
turns in serving customers; that he remembers Morris, 
that Morris worked there when he did; that he worked from 
(> a. in. to 6 ]). m.; that Morris was tall, light complexion and 
light hair and was a middle aged man. 

Redirect examination: 

That in July 1925, he never poured oil into a device that 
looked like a “Liberator,” nor did he ever see any of the 
other agents pour oil into a device like that: 

Recross-examination: 

That he did not watch Thompson or Morris every time 
they poured oil into an automobile. 

Whereupon Joseph A. Anglada was produced as a wit¬ 
ness for and on behalf of the defendant, who testified as 
follows: 

That he is president of the Anglada Motor Corporation 
of New York, and that since leaving college has been en¬ 
gaged in the design, building, and the testing of automo¬ 
tive apparatus and the operation of automotive vehicles; 
that he spent two years at Pratt Institute and graduated 
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from Pratt Institute electrical course, and then went 

^ * m 7 j 

251 to Columbia College and did Post Graduate work for 
three years; then lie went to various automobile fac¬ 
tories and worked in the laboratories and in the engineer¬ 
ing departments; that he is a former vice president of the 
Soeietv of Automotive engineers and for several years was 
Chairman of the Metropolitan section of the| Society of 
Automotive Engineers; that he has been employed by the 
Westinghouse Companies; the Standard Oil Co.; the Mil¬ 
waukee Locomotive Co.; the Locomobile Co.; Dodge 
Brothers; Pierce Arrow; The Anderson Motoif Co.; when 
an automobile engine is running the oil in the! crank case 
is churned into a mist which tills all of the iikside of the 

i 

engine beneath the pistons; That the mist goes!through all 
of the insides of the engine, around all of the working parts 
and surfaces to lubricate those parts. That it even goes 
up into the cylinders and serves to lubricate the cylinders 
where the pistons operate; That there is an air pressure 
in the crank case of a running automobile engine due to the 
in and out movement of the pistons; and then there is also 
some leakage of the explosive pressure past | the pistons 
which leaks into the crank case and increases the pressure 
of the air in the crank case; and the air in the crank case is 
moving in and out continuously, due to the movement of the 
pistons; and when the air comes in contact with the warm 
parts of the engine, it naturally expands and increases the 
pressure; That there is an outlet on all automobiles for 
this pressure and that is known as a breather; That the 
breather is the only direct outlet; That all piston rings 
leak somewhat ; and when the explosive pressure, amount¬ 
ing to several hundred pounds, occurs abovej the piston, 
some of that pressure leaks pas- the pistons, past the rings, 
into the crank case, and then is relieved through the 
breather; that the breather is the only direct outlet; That 
there is no outlet through the crank case; That the leakage 
is increased in direct proportion to the age ofj a car; That 
as a car grows older the piston rings wear, and the 

252 cylinders wear and they are no longeif as tight as 
they were initially; That 3 years of use of a four 

cylinder Willvs Knight is considerable use of that motor; 
That it would show' considerable wear of the j piston rings 
with ordinary running; That with the air permeating by 


i 
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the mist in the crank case, there would be deposits left on 

the breatheriby that mist; That the air passing- out the 

breather pipe contains an oil} 7 mist, and anything* that the 

oilv mist comes in contact with becomes contaminated with 
% 

the mist, and the mist deposits on it the same as on the tank; 
That there would be gasoline in those deposits; That there 
would be carbon in those deposits; There would be iron 
rust in those deposits; That plaintiff’s Exhibit A is the 
photograph of a Buick car; That the name is on the engine 
and is not noticeable with the naked eye; that there is a 
Fisher Body stamp on the body; That Fisher Bodies were 
not manufactured for Willys Knight cars in 1925; That 
the other characteristics of the engine show that it is a 
Buick; the arrangement of the ignition apparatus and 
where the ignition wires are under the cover of the valves 
and tlie plate above the wires, on which is inscribed some 
letters, which on investigation, prove to be instructions for 
the setting of the valves; Buick is the only car he knows 
of that has that, that he saw plaintiff’s exhibit D installed 
on an automobile; that the device on the Buick is different 


than the device on the Will vs-Knight. Here the defendant 
introduced in evidence a photograph of the device installed 
on the Willvs-Knight in the courtyard and marked it de¬ 
fendant's exhibit No. 20; that that device could not be in¬ 
stalled on the right hand side of a Willvs-Knight ; that vou 
would have to remove the vacuum tank to put it on the 
right side; that the device is located on the left side of the 
dash, and the pipe leading from it passes around the device, 
across the engine, and seems to be taped to a pipe, 
25M or something coming from the exhaust manifold on 
the right side of the car; that the tape is about one 
inch above the exhaust manifold; after running, the ex¬ 
haust manifold becomes verv hot; that driving from New 
York to Washington in the latter part of July 1925, the ex¬ 
haust would become red hot; that in his opinion the rubber 
would leak out and the tape become loose; that the pipe 
would then be a loose* end of pipe; that the pipe would 
hang out in the air; that the intake manifold is on the left 
side of the engine; that the exhaust manifold on the right 
side of the engine takes the burned gas out; that at the 
joint of the pipe, is the hottest part of the engine; that the 
horn of a Willys Knight is on the left side attached to the 
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clash; that the horn had to be removed to put on the device, 
that in order to install the device it was necessjary to form 
the block on which the bracket supporting thej device was 
attached, woodworking tools would be necessar^. To form 
the bracket, blacksmithing tools, and to drill the holes and 
do other mechanical work, machine shop equipment would 
be necessary. To fasten the horn blacksmithing and ma- 
chine shop equipment would be necessary. That to fit the 
horn i n required very high grade mechanical Work because 
the job of fitting the device and fitting the liorjn was not a 
simple job, because there was practically only one position 
where the horn could go and still permit thje bonnet of 
the engine to close. In other words, both of tjiose devices 
had to be located within very close limits in order to per¬ 
mit the hood of the engine to close; that the device shown 
in photograph plaintiff’s exhibit A seems to be dissimilar 
to the device plaintiff’s exhibit D, because tjie device in 
the photograph has two round projections bn top of it 
just in back of the filler opening while plaintiff’s Exhibit 
D has only one round projection; that he knows of no auto¬ 
mobile that had a luberator as a standard equipment. 

i 

I 

254 Cross-examination: 

| 

That there have been luberators on the market sold as 
accessories; That the luberators he has seen Were similar 
in general outlines; that he does not recall having seen a 
luberator installed on anv car; that he does hot think the 
luberator could be installed on the right hand side of a 
Willys Knight; that a Willys Knight modelj 64 was not 
produced until 1923. The Willys Knight produced in 1922 
was known as model 20 and 20 A; That he is sujre that there 
was not a model 04 Willys Knight in 1922, because he re¬ 
freshed his recollection bv consulting the automobile used 
car blue book, which states that the first number of the 
model 64 Willys Knight, number 1, was produced in 1923, 
that Plaintiff’s exhibit A shows the device \yith 2 round 
projections on top, while he saw only one rouijd projection 
on exhibit I); that that is the sole reason he had for saying 
the devices were different; that if there were 4 round glass 
over the projection on exhibit D, which evidently had been 
broken it would appear that both devices were the same; 
that there is no standard temperatures for the incoming 
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"as; that it would be less than boiling point of water, less 
than 200 degrees; that the tape is on a pipe, which evi¬ 
dently leads from the carburetor to the top of the vacuum 
tank. The pipe which seems to lead from the device on the 
opposite side of the engine is fastened to a pipe leading 
from the vicinity of the exhaust pipe, to the vacuum tank; 
that the temperature of the air in that pipe would be about 
the temperature outside the motor, 180 or 190 degrees in 
the summer time, it may be even hotter that that; all of 
the parts in the inside of the bonnet, in close proximity to 
the engine, are at about the temperature of the engine, be¬ 
cause the heat is radiated from the engine and all of the 
parts about tlie temperature of the engine is from 180 to 
perhaps 200 degrees; that the temperature of the 
2of) intake manifold would be about 180 to 190 degrees, 

the temperature of the engine, that it would not be 
a difficult job to take a horn off the dashboard of a Willys 
Knight and put that horn on the outside of the machine in 
front of the radiator; that he went to Pratt Institute for two 
vears in Brooklyn, X. V.; that he went to Columbia for three 
years for post graduate work; that he did not get a degree, 
that Columbia University gave degrees. 


Redirect examination: 


That the carburetor is one the right side of a Willys 
Knight : that the gas that comes up through that carburetor 
is piped or transferred to the other side of the engine cast 
integral with 1 he cylinder block; that it is fed into the cylin¬ 


ders by being permitted to pass through the valves; that 
gas and that passage could be, as a matter of fact, at a 
lower temperature than the metal in the exhaust manifold 
when the engine is running. 


W1 lereupon Benjamin T. Brooks was produced as a wit¬ 
ness for and on behalf of the defendant who testified as fol¬ 
lows : 

That he is a consulting chemist; that he graduated from 
the Ohio State University in 1906, had one post graduate 
year there and one vear in the Bureau of Standards; three 
years in Research in the Bureau of Science in the Phillipine 
Islands; a year and a half post graduate work in Germany, 
where he received his Doctors degree, five years in charge 



PENN OIL CO. VS. VACUUM OIL CO. 


187 


of the research of the Gulf Refining Co. at Pittsburgh; at 
the Mellon Institute a couple of years in development work 
on some problems relating to oil gas; five years! was chem¬ 
ical engineer for the Mathieson Alkali Works, during which 
lime he introduced a new refining processes in this country; 
and since that time as consulting chemist specializing in 
petroleum products; that for two years he was chairman of 
the Committee on Petroleum Chemistry and jtechnology 
of the National Research Council in which the prin- 
256 ciple activity of that committee at that time had to 
do with the making of plans, and selling the idea, as 
it were, of petroleum research, which resulted ip the estab¬ 
lishment of the research fund now administered by the 
American Petroleum Institute, with funds given by Mr. 
Rockfeller and the Universal Oil Products Co., that he drew 
the brief in the matter. That witness has a photpstatic copy 
of the blackboard and its figures. The witness attention 
was called to two columns on the blackboard that are 
headed 0-1 and 0-2. He was told that it had been testified 
lhat those oils shown thereby the analysis that! was given, 
that is, by their specific gravity, their flash point, their 
fire point, their viscosity, their pour test, and their color, 
were crank case drainings; and in addition ;to the two 
figures that he was shown, the two chemists wjho testified 
that those oils in their opinion were crank case drainings, 
testified to a filter test of either one or both ofj them; that 
there was a filter test of either one or both of itliem which 

i 

showed the presence of carbon, that there was a burning 
lest which shows an ash, and that there was a tejst for odor; 
and the test for odor was done by the human nose of the 
chemist who examined, and found a pungent, burned smell. 
With the aforegoing in mind, the witness wais asked “I 
ask you, in your opinion, could you from that conclude that 
0-1 and 0-2 were samples of crankcase drainings, to which 
the witness replied “No, I could not concludp that from 
those tests 7 ’. (R. 781.) That with 2 per cent volatile liquid, 
lie could not from those tests determine whetheir or not 0-1 
and 0-2 are crankcase drainings, but it mav be contamina- 
tion of an unused oil. There are tests that cab be applied 
to the study of such oils, which I think would show whether 
or not an oil was used crankcase oil; that thqse tests are 
several; that they have been published rather j widely, and 
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are well known in the oil industry, and they have to do with 
them, in the first place, with the partial oxidation 
257 of oil which results in certain acidity which can he 
<plantitativelv determined; and that value is some¬ 
times expressed, as the alkali neutralization value. That it 
is very quickly noticed in the effect on the emulsifying prop¬ 
erty of the oil. That a few hours operation of an engine is 
enough to very greatly affect the emulsifying properties of 
the oil: that it may also be determined by the accumulation 
of oxidation products in oil, which are precipitated by the 
thinning down of the oil by a light U. S. P. benzine or light 
petroleum ether. That ca-ses a precip-tate which you do not 
have in an unused oil. That also can be quantitatively de¬ 
termined. That there is also a substantial increase in the 


carbon residue made by distilling off the oil in a little glass 
crucible, usuallv known as the Conradson test. That there 
is an increase in the amount of carbon residue also. So 


that those three things can be quantitatively determined, 
and he should sav would be very direct evidence as to 
whether or not an oil had been so used; that without those 
tests, ho could not positively say one way or the other; 
that there is nothing startling in flash point of 200 in 0-1. 
The Hash point is a very delicate test, and an exceedingly 
small amount of contamination from any source might 
<*nnse a low Hash test of that kind. That he has even seen 


specifications of motor oils with a flash test as low as that, 
although it iis unusual. The witness was asked the follow¬ 
ing question: There are some specification of good oils 
with a glass test at 230, are there not doctor 0 ? You have 
seen them: and i have seen results of the analyses of com¬ 
mercial oils that showed the Hash test as low as that; How¬ 
ever. with that low flash test, with immediately following 
that a 430 and 420 fire point, and a 60 and 57.5 viscosity, 
and a specific gravity of 23.6 and 23.7 and a pour test of 
15 and 40, is there not every reason to believe that these 


two speciments, as there analyzed, were specimens of 
25S unused oil that had become contaminated with crank¬ 


case deposits of some kind”, to which the witness 
replied: “1 think those results that you have just named 
certainly show that there could be no app-eciable amount of 
any light diluent in those oils. The general result of crank- 
ease 1 dilution is to very quickly drop the viscosity sometimes 
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half or even more than half of the original value—and those 

viscosities are substantially identical—60 and 5715. That 

* 

together with the fact that the fire test is pretty tvell up— 
430 and 420—proves, I think, very clearly, that there is no 
substantial amount of any light oil in those two oils. That 
the tests described are standard tests to solve crankcase 
drainings used by chemists for that purpose; thajt a 2 per 
cent volatile dilution found in either 0-1 or 0-2! does not 
mean anything without further information as to ithe char¬ 
acter of such volatile matter; that volatility is a relative 
term, and commercial lubricating oils of well knovim brands 
and established reputation in a great majority of cases, con¬ 
tain larger amounts than 2 per cent; that he has known of 
cases where commercial lubricating oils would contain as 
much as 15 per cent volatile oil that do not propeifly belong 
in a lubricating oil. That that is of the general Character 
of a light gas oil, that he would say the most important 
thing would be to know how volatile it was, and if that oil 
was anything of the character of kerosene, or ordinary gas 
oil, certainly it is to be expected in most any lubricating oil; 
that the volatile oil that is in ordinary lubricating oil is 
there because of the decomposition that occurs in the par¬ 
ticular process of manufacture, in the distillation. It is 
only when lubricating oils are made by special! methods, 
as is done only in rare instances, that lubricating cj>ils do not 
have a substantial amount of volatile matter that, is not 
lubricating oil of more than 2 per cent; tjhat every 
259 breather pipe he ever saw of an automobile engine 
that had been operating contained deposits of crank¬ 
case drainings, that it would be possible in the i case of a 
fun-el put in a breather pipe of an automobile gcjing into a 
service station for oil, that the neck of that fun-fel scratch¬ 
ing down the side of that breather pipe, could gather crank¬ 
case drainage deposits and hold it to release the! next time 
it was used; on pouring oil through it. 

Thereupon the following occurred: 

“Q. Doctor, would you look at that blackboard please? 
Would you take those specimens lettered A to H; inclusive, 
and can you tell us- 

“The Court. Do you include 0-1 and 0-2? j 

“Q. Yes, Sir. For the time being I will exclude 0-1 and 
0-2, your Honor, and come back to them. Now; excluding 


i 


i 
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0-1 and 0-2j can you tell us with reasonable certainly from 
these figures there whether they are as good a lubricant 
as mobiloil A as analysed in that first column? 


Mr. Yeatman: That is objected to as immaterial. There 
is no question of quality in the case. 

The Court: My recollection is that that question was ex¬ 
cluded before. 

Mr. Fowler: No. If your Honor please T have given 
that some thought; and would you hear me on that? T 
remember objecting yesterday or the day before, to testi¬ 
mony on the part of the plaintiff’s witnesses to the effect 
that the Vacuum Oil Company was striving to give the best 
lubricant on the market, and I was glad when vour Honor 
sustained that objection, because I did not see that that is 
an issue in the case. But I can conceive of its being ma¬ 
terial to this issue, that these specimens of oil that were 
bought from the Penn Oil Company being equally good and 
equally costly oil with Mobiloil A, I can consider that that 
question would have a direct bearing on the probability did 
the Penn Oil Company substitute any oil for Mobiloil A. 

The Court: My recollection is that in the plaintiff’s case 
there was some reference made to the quality of the oil, and 
you objected, or rather you stated that it was un- 
2(50 necessary to go into that, and I stated that if oils were 
substituted for Mobiloil A, then the plaintiff was en¬ 
titled to the injunction relief sought. So, therefore, as T 
recall it, the plaintiff then went no further into a discus¬ 
sion of the quality of these oils. 

Mr. Leahy.* That is true, as shown by pages 430 and 31 
of the record. Your Honor has almost quoted the record. 

Mr. Fowler: There is not any question on that and 1 have 
not changed my mind on that question. The question is was 
any substitution worked. 

Mr. Leahy: That is right. 

Mr. Fowler: But I still say that it bears on the fact of 
whether or not substitution was worked if your Honor 
would allow me to show that the oil which was sold was as 
good as Mobiloil A and cost more to make. 

The Court: No, I will not open that part of the case. 
The plaintiff was precluded from going into that question 
bv that statement at that time. 
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Mr. Fowler: I do noi want to persist in it, your Honor, 
but- | 

The Court: It might have had- 

Air. Fowler: Ts not vour recollection on that, that the 
plaintiff was stopped from going into proof that Mobiloil 
was the best lubricant on the market? 

The Court: That was much later. 

Air. Leahy: No. 

Air. Fowler: I would like to make a tender of that proof 
if your Honor please. 

The Court: I sustain the objection. 

Air. Fowler: An exception, sir. 

The Court: All right. j 

Air. Fowler: I want your Honor to understand my 
position in it. I do not want to be inconsistent jin this. I 
merely make that tender to have a bearing on thje question 
of fact in aiding your Honor in determining the question 
as to whether or not the substitution was madje. 

The Court: I see your posit ion; and 1 thought before that 
it might have been relevant upon that question, but the 
plaintiff was led into stopping his testimony at that point. 

Air. Yeatman: I abandoned mv examination of the 
261 witnesses when he said that; I quit. 

Air. Fowler: That is all on the direct examination 
of this witness” (R. p. 788, 789, 790). j 

i 

That in the case of a bottle of oil with a metal neck that 
the service men stick into a breather pipe and l<^t lay there 
with the sharp end against one side of the breatljier pipe as 
the bottle drains into the crankcase, it would bo possible; 
that it would also be possible with a sharp end |of a metal 
hose that comes out of the bottom of some of those quart 
measures that the attendants put into the breathjer pipes of 
cars and let drain, they too could collect crankcase con¬ 
tamination. The defendant was then denied the right to 
permit testimony to be given to show that Penn! oil was as 
good as Mobiloil and therefore no substitution worked, ex¬ 
ception. 
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was from the odor alone.” That it lias an oily smell, that 
In* cannot distinguish between the odor of many gasolines 
and kerosenes and gas oils. Thev all have a certain odor; 
that gasoline smells like that and that may be gasoline; that 
lie saw plaintiffs exhibit G, this morning; that he was 
shown the samples while on the stand, that he does not 
smell any tliiiig unusual in plaintiff’s exhibit- L and P that 
thev have a slightlv different odor. That he does not notice 
any peculiar smell about exhibit F that he has occasion 
to smell oils in making tests. That the neck of a funnel 
inserted into a breather pipe would take up crankcase oil 
deposits and the kind of dirt found in a breather pipe. That 
any kind of a funnel that would go into a breather pipe 
would pick it up: that he has seen filling station attendants 
jab a funnel right down into the breather pipe, and usually 
plenty small enough to go in, to be sure, but it is almost 
impossible not to do that, at least in the careless way 
2(>2 that they do it without jabbing the sides of the 
breather pipe; that the deposits would be at the end 
of the funnel either outside or inside, that it might be both; 
that the deposit that might be picked up might have a 
noticeable contamination; that from what he has seen of 
his own car it might get a considerable amount of dirt out 
of it. asked if from the exhibits shown him in connection 


with 0-1 speaking of the distillate, the slide with ash 
on it, the filter paper, and the analysis, it is possible that 
such amount of contamination could occur to oil passing 
through that funnel, said: “A. While I have not been told 
how much these things were 1 can just get a visual impres¬ 
sion from the amount on the paper. I have had that much 
before on my fingers from getting them into the breather 
pipe. That black carbon or black carbon like particles 
would come off the breather pipe: that in use the oil picks 
up particles of carbon in the up-and-down motions of the 
pistons, partially burned oil, and in the violent agitation 
that you get in the crankcase there is always a mist of this 
oil that is thrown about in there, and any solid particles 
that would be deposited on the walls of the breather pipe 
might tend to stick there and let the oil which carried them 
there fiow back; that these deposits would contain not 
only carbon, but they may contain street dust that 
is brought in the pulsating of the engine and sticks 
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there on the oily surface. That there might be street dust 
particles; that there might be almost anything*, that the 
particles of carbon come from the body of the oil from 
which the mist is derived. That the socallcd ash on plain¬ 
tiff’s exhibit N looks just like brown dust; that from the 
test on the blackboard plus the other results offered, he 
could not in his opinion say that 0-1 and 0-2 were crank¬ 
case drainings; that the data does not show either way; 

that there is a very definite indication tjhat the oil 
263 is not a crankcase oil, however, in the character of 
the viscositv shown; That the general result of a 

% 7 i # 

dilution in a crankcase oil is to greatly lower the viscosity 
and these do not show the abnormal, low viscosity that you 
would expect a crankcase oil to have; That the!fire test is 
pretty well up 420-430; If the original oil, if d-1 and 0-2 
had been a very heavy oil, of very high viscosity and had 
been diluted down to this viscosity by a very volatile hydro¬ 
carbon, it certainly would not show as high a fire as 420- 
430; That 0-2 from the figures show some contamination, 
but he does not think they show crankcase contamination, 

necessary and certainly do not show that this oil is a 
» %■ 

crankcase oil; that the carbon on the filter pa$er and the 
deposit may have come from a deposit in the breather pipe; 
that odor may have been imparted to this oil by an almost 
infinite small quantity. That there is nothing quantitative 
about odor; and the little volatile sample in tljie bottle he 
doesn’t know anything about its boiling point oy its volatil¬ 
ity; it has been called volatile, but he doesn’t I know what 
it is volatile; that there is nothing to indicate it] 

j 

Whereupon Horace J. Donnelly, Jr., was recalled as a 
witness and testified as follows: 

That the slip on the can marked exhibit 0-2 is not in his 
handwriting; that there is nothing on the can!exhibit 0-2 
in his handwriting; that the sample reads, Penn Oil Com¬ 
pany, 2824 Sherman Ave. Washington, D. C. Second sam¬ 
ple obtained, “Analyzed by Peuniman and Browne and 
found to be reclaimed.” 

| 

Whereupon Nidy Trado was produced as a j witness for 
the defendant, who testified as follows: 

13—5054a ! 

i 

i 

i 

i 

i 

i 

i 

i 
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That he lives at 5523 97tli St., Elmhurst, Queens County, 
Long Island, and that he is a chauffeur; that he knows the 
Bretton Hall Garage in New York City located at 150 West 
83rd St., that he has been in and about that garage 
264 for about 14 or 15 years; That during that time he 
has visited the garage almost every day; that he 
visited in and about that garage in July 1925; that in July 
1925, the garage did not have a machine shop kind in it nor 
did it employ mechanics of any during that year; that the 
garage employed in the daytime an elevator man and sort 
of an interior man that got the cars ready for people as 
they came in to get them; he was a sort of a foreman. 


Cross-examination: 


That lie was a private chauffeur and had nothing to do 
with the garage or its management; that he kept his car 
one flight up; that the garage was four stories high and 
they took the cars up on an elevator; that he has been above 
the first floor, that for the last few years, no one could 
go above the third floor because they stored non-service 
cars there; that there was no annex to the building; that 
if a man’s car got in trouble there was no relief to be 
obtained at that garage; that he never saw any mechanics 
around there; that there was no machine shop there; that 
it 1925 it was managed by Mr. Daniels; that Neufelt took 
it over in 1926; that Neufelt ran it until some time this 
summer; that Neufelt is now in California; that the only 
business he had there was storing cars; that Billy Sutton 
was there in 1925 and he is still there; that he has been 
out of work since February; that he works on and off 
temporary jobs; that he first heard of this on Sunday, 
that Mr. Fowler came to his house after Shapiro called 
him up. 


Redirect examination: 

That he was in and about all of the garage and from the 
ground floor up to and including the 4th floor in 1925; 
that he saw everyone who worked there, the floorman and 
elevatorman. 
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Recross-examination: 


That he cannot say that he ever heard of the garage 
26*5 calling outside mechanics to fix cars. 

i 

! 

Whereupon Paul Hiimnelfarb was produced! as a wit¬ 
ness for the defendant, who testified as follows!: 

i 

That he lives at 16th and Decatur Sts. N. W., and has 
lived in Washington since 1915; that his business is oil 
and gasoline and he is the president of the Penn Oil Com¬ 
pany and began business in January, 1915; that at that 
time he did not have anv gas stations. The — began 
opening stations, one at a time and that at the time he 
commenced opening stations there were no Established 
chain gas stations in the District of Columbia; tihat he was 
the first one to put chain filling stations in the jDistrict of 
Columbia and that his business has been conducted under 
the name of the Penn Oil Co., that in 1925 he \jras operat¬ 
ing through the Penn Oil Co. a chain of filling stations 
in the District of Columbia; that it was a few years later 
before any other companies commenced opening stations; 
that mobiloil in 1925 was distributed by the Standard Oil 
Co., that in 1925 the Standard Oil Co. had vefy few sta¬ 
tions; that the Standard Oil Co.’s first station on Sher- 
man Ave. near Euclid and that thereafter th<jj Standard 
Oil Co. would locate stations near his established stations; 
that he bought his oil from refineries; that lie; dealt with 
two or three refineries; that the oils were prepared on 
specifications for him, that he sold Penn oils iii 1925, that 
he never handled the products of the Vacuum Oil' Co., that 
he sold Penn Oil, Pen- straight gas and Lightiiing Motor 
Fuel in 1925; that in 1925 his oils were retailed; at 80 cents 
per gallon or 20<'* per quart; that in 1925, his companv oper¬ 
ated the largest number of filling stations in {he District 
of Columbia; that the first knowledge he had of plaintiff’s 
claim was when the papers in this case were served on 
him. That he did not receive notice from the Vacuum Oil 
Co. or anyone prior to the time the papers were served 
upon him in which it was claimed that tile Penn Oil 
266 Co. were substituting oils; that the stations received 
his personal supervision and superintending; that 
Mr. Blocher was the Superintendent and it was! his duty to 
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2:0 around among* the stations making* daily visits and see 
how the men handled the customers and the service they 
gave; that immediately upon the receipt of any complaints 
with respect to the service at any of the stations, he would 
make an investigation of it; that he has discharged em¬ 
ployees upon complaint with respect to their service; that 
he had no knowledge or information or reason to believe 
in 1925, that anv of his attendants at anv of the stations 
were selling Penn Oil to customers who asked for Mobil- 
oil, without telling them; that the extent of his business 
annually was Eight Million Gallons of gas and oil; that 
about 150,000 gallons of that business was oil; that he 
never had any complaints at the time, or prior to the 
time, this bill was filed from other persons than the 
Vacuum Oil, or from customers with respect to substi¬ 
tution or service; that his oil is known as Penn Oil; that 
the cost of his advertising was about $25,000 per year; 
that on the 27th day of July, 1925, he did not own the sta¬ 
tion on Penna. Ave. X. W between 1st and 2nd Sts. next 


door to his main office; that his company did not operate 
that station in July 1925, but that it was operated by Mr. 
A. Rudy. That a truck was sent out and collected the 
crankcase drainage at the various stations and then hauled 
them to the plant and put them out on the roads there; 
that the bungs were opened and the truck would move and 
distribute them on the roads; that the oil would be poured 
011 the roads for the benefit of the highway; that some of 
it was done right around Rosslyn and some of it was 
poured out on the road at his own plant; that he has 
roads leading to his plant, that he has sold crankcase 
drainings for road purposes and would be sold to 
267 people in the country; that he never sold nof did his 
company or employees ever sell crankcase drainage 
for lubricating oil in an automobile; that he did not furnish 
anv such oil to his stations for sale. 


At this point defendant offered to prove that the Stand¬ 
ard Oil Co. attempted to purchase the defendant's busi¬ 
ness prior to the filing of this suit, which was objected to 
and which was sustained by the court. Exception. 
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Cross-examination, 

i 

That Mr. Blocher was his manager and Supt.j of Filling 
Stations and it was his duty to keep in touclji with the 
filling stations everv dav; that he went around to the sta- 
tions every day; not all of them, but the majoi} and most 
important ones; that lie had something like 4p stations, 
that lie made the rounds everv dav; that his main office 
in 192o was at 138 Penna. Ave.; that there was} adjoining 
the office a filling station that sold Penn Oil; that he had 
no jurisdiction of his oils, that it was a leased station 
and he did not operate it; that the Penn Rjealty Cor¬ 
poration owned the ground and leased the station; that 
the Penn Realty Corporation was the corporation that 
held title to the lands on which statioijs of the 
Penn Oil Co. operated: that this station had origi¬ 
nally been a Penn Oil Station; Penn Oil Co. op¬ 
erated before it was purchased from Thomas Fiisher; that 
at all times, no not all times, there were signs' about the 
place that Penn Oil was being sold; at that jtime Penn 
Oil Co. was operating then the Penn Realty Col. improved 
the place and leased the station to Rudy; that he would 
not lease a station unless they sold Penn Oil;; that he is 
almost sure the station was leased out in 1925;! that about 

i 

a year ago the Penn Oil Co. took possession again; that 
there has always been sold Penn lubricatjing oil and 
268 gas there; that Penn Oil gas was exclusively sold 
there, but not oils although Penn Oil was Isold there; 
that he was selling more than 410 gallons of oil per day; that 
New Jersey Ave. and 0 St., is not a busy station: that 
27th and Q Sts. is a small station; that his busiest sta¬ 
tion- in 1925 were 4 1 /-> and Penna. Ave. N. W. and 9th and 
Penna. Ave., that his main office was continually in the 
same place, that he preserved the crankcase drainings and 
hauled it to Rosslvn and put it on the roads} that most 
of it was put on the roads to keep the dust do\vn, that the 
road in front of the plant is a dirt road and ail of the oil 
was consumed that way; that a little crankcase woil was 
sold to other people for people to put on roads; that he 
knew the people whom it was sold to were going to use 
it for road purposes; that it was sold in drums for 1M> 
cents per gallon, that he never received a condplaint from 
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any customer that they were sold crankcase drainings; 
that when oil is sold, it is put in automobiles, that there 
never was any crankcase drainings to put into an auto¬ 
mobile: that only good oil is poured into automobiles; 
that he never had any verbal or written complaint from 
anybody. When complaints came in they were immedi¬ 
ately investigated; that he can recall no complaint from 
anvbodv having been made that he made, or allowed his 
agents to substitute oils; that if such a complaint came in 
it would be immediatelv investigated; that he would see 
that the investigation was immediatelv made it* any com- 
plaint came in; that he never had any complaints on oil 
substitutions; that they had no inferior quality of oil; that 
he is sure that there was no representative of the Vacuum 
Oil Co. ever saw him complaining' of substitution of lubri¬ 
cating oil for mobiloil or spoke to him, nor does he re¬ 
member any correspondence or any notice on oil. The 
witness was shown a copy of what purported to be a 
-69 letter dated December 18, 1922, which the witness 
denied as ever having seen or that he ever received 
such a letter ; that he testified in New York that he had 37 or 
40 stations in 1925; that the eight million gallons testified 
to were oil, gas, kerosene and fuel oils; that they sold from 
4 to 5 hundred thousand gallons of gas per month. That 
150,000 gallons was lubricating oil and the balance would 
he fuel oil for heating; that he did not sell fuel oil from 
the filling stations; that about Vs of the entire output went 
in bulk, that the bulk of lubricating oil was sold at the 
stations; that about 10% of the lubricating oil would be 
sold in baulk. That in July 1925 they were making some 
improvements at 6th and K St. Station; that he does not 
know whether it was at that time; that he does not know 
whether they made improvements at that time; that some 
improvements wer- made there, but he thought it was 
later than July 1925; that he does not know whether they 
were in the process of being made at the time of the filing 
of this suit; that he went to 6th and K Sts., quite fre¬ 
quently and would watch the improvemenst. That he does 
not. recall when the improvements were started; that 
Ousinsky was with them before the improvement wer- 
made, that when the improvements were finished the place 


j 

I 

I 
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was leased; that the lea-e was made about two years ago; 
that the improvements took about six months; that 
the improvements probably commenced in the fall of 
1925; that he does not know how long the improvements 
took, but it was around six months; that in 1925, he was 
getting oil from the Prudential Oil Corporation land some 
from the Standard Oil Co., that they never got any Mobil- 
oil from the Standard; lliev got Humble oil; that that is a 
lubricating oil and is a good grade of oil; that! the refin¬ 
eries of the Prudential Oil Company are in Baltimore” (R. 
p. 855). That he got together with the Prudential on speci¬ 
fications; that a sample of oil was submitted on specifica¬ 
tion by which he means he would tell tliejm to send 
270 him 300 red oil. That thev made oil for thb Penn Oil 
Co. right along ever since thev were in business; that 
the Humble oil from the Prudential and the ljlumble oil 
from the Standard were practically the samei; that the 
price varied within a half a cent one way or the other; 
that he obtained the oil from the Standard Oil Cio. at Bay¬ 
onne, N. J.; that he does not recall anv other refineries he 
bought from in 1925; that 300 red was a brand of oil; that 
it was a certain specification; that he does j not know 
whether it was made special for him or not; !that when 
he ordered Humble Oil, he knew what he was getting; that 
he sold less in 1924 than in 1925; that his gallops kept in¬ 
creasing. j 

i 

i 

Redirect examination: 

I 

I 

That in 1925 when this bill was filed he did net have any 
knowledge or information that any of his employees at any 
of his stations were selling oil representing it to ]ie Mobiloil. 

i 

Recross-examination: 

The witness stated that he had made a seajrch for the 
letter purported to have been written December 18, 1922, 
and his secretary and head bookkeeper looked and they 
could not find the letter or any answer in the correspond¬ 
ence; that he answered all correspondence; that he has no 
carbon of any answer; That a thorough search has been 
made and no letter of December 18,1922, was evbr received; 
That he frequented the Q St. station nearly |every day; 
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That positively he did not recall any occurrence where any 
person ever// came up to the Q St. Station and asked for 
Mobiloil: that the attendant said they did not have Mobiloil 
and that he, witness, denies that lie stepped up and asserted 
thev had; and went inside and secured oil from the drum 
in which the crank case casings were kept and furnished 
that man with the oil; That such a thing never happened; 
That Mr. Lowe was at 27th and 0 Sts., and he knew him; 
That Mr. Lowe’s son-in-law helped him sometimes. 

271 Redirect examination: 

That there was accumulated at the stations about a bar¬ 
rel/ or two a week; that the accumulation of crankcase 
drainings in all his stations was about one of two barrels a 
week: that thev did not do verv much crankcase draining 
at that time. 


Recross-examination: 


That he would haul a barrel or two from all the stations; 
that when a barrel got full, it was hauled away; that the 
oil was not used in any wav at the station; that about three 
sales were made in Virginia and Wheaton, Md., of the crank¬ 
case drainage for roads; That they drained crank cases for 
customers; That the oil would be put in a drum; That 
the ordinary machine holds about 5 quarts; That whatever 
was taken out of the automobiles was left and would go into 
a drum: That he never had anv interest in any reclaiming 
plant for crankcase drainings in Baltimore. 


Whereupon Dr. Benjamin T. Brooks was recalled as a 
witness for the defendant and testified further as follows: 

The witness was instructed to turn to the blackboard 
and look at the figures in the columns marked 0-1 and 0-2; 
The witness was then asked the following question: “Now, 
taking in connection with and in addition to those figures 
the fact that an exhibit is in the case now, Plaintiff’s Ex¬ 
hibit F, which is a filter paper with carbon deposits on it, 
which vou were shown the last time vou were on the stand, 
and plaintiff’s exhibit N, which is a slide that shows an 
ash or a red deposit, which has been testified about by Dr. 
Browne for the plaintiff here, an ash he got from burning 
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these two samples 0-1 and 0-2. In your opinion, considering 
all that, are those samples 0-1 and 0-2 reclaimed drank case 
drainings; to which the witness replied: 44 No. I|would say 
thev were not reclaimed crankcase drainings; That lie ar- 
rives at that conclusion for the reason that reclaiming of 
crank case oil it is understood to mean a repurifica- 
272 tion of these oils, reconditioning of said oils to ren¬ 
der them fit, or supposedly fit for reuse, j That the 
thing that is most always done with oils of thatj kind is to 
filter out any solid matter or any suspended majtter in the 
oil. That they may also be given further purification, chem¬ 
ical purification, and perhaps even a redi/til-atioii or partial 
redistillation to remove anv volatile matter that! mav be in 

• . i 

them. That there is no standard practice on the recovery 
of oils of this kind, that the carbon shown onj plaintiff’s 
exhibit F should not appear in reclaimed oil. r lfhe red de¬ 
posit would not appear in reclaimed oil; that the volatile 
solution would not appear in reclaimed oil; thatj looking at 
the flash point in 0-1 and 0-2 two hundred and 236 respec- 
tively, it is a fact that if reclaimed oil were fulilv recondi- 
tioned the flash point would be raised to somewhere in the 
neighborhood of 400; that plaintiff's exhibit X is some in¬ 
dication of iron ash; the brown color would be ail indication 
of it, but manv things, such as brown clavs and dust that 
might get into such an oil might easily have a brown color, 
such as this without being essentially or eveni any large 
part of iron oxide, that he is familiar with the country 
around the District of Columbia and in a great! manv sec- 
tions in this surrounding country there is a gr^at deal of 
very reddish clay; that any dust in the air could come into 
the breather pipe. 


Cross-examination: 


That 0-1 and 0-2 are samples of contaminated qil as shown 
by this analysis and additional tests; that in his!theory one 
wav of contamination is that the contamination dame off the 

* j 

funnel; that the dirt or contamination on a funnel mav be 

• • • j v 

on the inside or the outside. 

i 

Whereupon Charles C. McCoy was produced as a witness 
for and on behalf of the defendant who testifiedias follows: 

i 

! 

j 

i 

I 

i 

i 
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That lie lives at 21 Bryant Street and is employed at 

Kosslvn, Ya. in the batterv business; that in 1925 he 

272 was emploved bv the Penn Oil Co. for five or six 

weeks, that lie was so employed on July 27th and July 

20, 1925; that he ceased his employment in August, 1925; 

that he was discharged; that he was employed at Sherman 

Ave. and Harvard Street and his hours from 7 a. m. to 10 p. 

m.; that the oil pumps were on the outside shcddcd with a 

canopy; that he also had a little house at that station; that 

in 1925 he sold IYnn Oil; that on the 27th or 20th of July, 

1925, he served any customer who came there and asked for 

mobiloil. That he had mobiloil, that he purchased it from 

a station two blocks below and carried it up in cans and 

serf red the mobiloil from the cans, not the penn oil pumps, 

that he paid for the oil himself and sold it and used his own 

money for the purpose; that the company knew nothing* 

about it; that it was for the convenience of his customers; 

that he kept the mobiloil in a can; that he did not on the 

above dates or anv other times serve anv customer Penn Oil 

• * 

for Mobiloil; that lie did not at anv time ever serve anv 

* % 

customer who asked for lubricating oil, drainings from 
crankcase; that there was a drain pit for draining crank¬ 
case of automobiles at his station; that it was located on the 
south end of the station and some distance from the house; 
that when he drained crankcase, he drained that into a con¬ 
tainer that was inside the pit, and that lie put a funnel into 
tin' container and let the oil run from the crankcase into 
the container and then it was hauled awav bv the Penn Oil 
(\>.*s trucks. That the container in which the crankcase 
drainings were kept was 50 or 60 gallons. That prior to 
his employment with the Penn Oil Co. he had some from 
Xew York; that he worked in Xew York at a Laundry; that 
In* believes the price of Penn Oil was 20 or 25^ per quart; 
that he sold mobiloil for 2(V*; that when an automobile 


needed oil, he would lift the hood to pour it in. That wit¬ 
ness was shown plaintiff’s exhibits A, B, O, and D, 
274 and lie stated that he had never poured oil into a con¬ 
trivance located at that point of an automobile; that 
the contrivance was not the usual place where the oil was 
poured; that he does not remember ever having been re¬ 
quested to pour oil into a device like plaintiff’s exhibit I). 
That the contrivance looks like a vacuum tank; that he 
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I 

never put oil in a vacuum tank, but lie lias pujt gasoline 
there; that he made a daily report of his sales.! Witness 
was then shown a sheet dated July 27, 1925, and identified 
it as in his own handwriting; the report was njiarked de¬ 
fendant's exhibit Xo. 22; that he sold 6 gallon^ of oil on 
that day at 80b per gallon. 

I 

i 

Cross-examination: j 

i 

That all of the oil there was supposed to be! oil of the 
Penn Oil Co. but that he bought some oil himself for the 
conveniecw-e of customers. That the crankcase! drainings 
was owned by the Penn Oil Co., that he was with the con¬ 
cern about 5 or 6 weeks and 3 weeks of that wjs at Sher¬ 
man Ave. Station; that he knows Rastus; that Rastus was 
not a helper, he would hang around the place and was a 
little colored boy and would do errands for hinji occasion¬ 
ally; that Rastus was not there all the time; that Rastus 
was not employed as a helper nor did he draw jny money. 
That a man relieved him at 5 p. m.; with the exception of 
Rastus, he was the onlv one at the station. That'the Stand- 
ard Oil station was about two blocks away; that|his station 
was a busv one; that he had a good manv customers who 
came in from time to time to have tlieir oil changed; that 
the crankcase oil went in a drum and was later hauled away. 

That he does not recall how often the truck camb to haul it 

| 

awav; that he never on anv occasion mixed Peiln Oil with 
crankcase drainings and sold it to customers. That Rastus 
never did it either; that he did not permit Rasjtus to wait 
on customers; that Rastus was not paid by the corn- 
275 panv. That he read his affidavit over; that the affi¬ 
davit was signed on the 25th of August after his 
having left the company. That Rastus was merely a kid 
in the neighborhood and used to come around aijid help him 
out; that he bought one batch of 7 quarts of mobiloil for a 
customer who never called for it and lie sold thajt when cus¬ 
tomers asked for it; that if he had mobiloil lie Isold it, but 
if he did not have it and customers asked for| it, he told 
them that he did not have it; that sometimes customers use 
Lightning gas and mobiloil and he got it as a convenience 
to his customers. That the man he bought the seven quarts 
for never came back; that any person who cam0 to his sta¬ 
tion was regarded as a customer. That if a ifian came in 


i 
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and asked for mobiloil, he would not leave the station to buv 
it. hut would wait until after 5 when his relief came, then he 
would down and get the mobiloil; that the customer never 
came back; that he sold that mobiloil; that he bought the 
seven quarts of oil a few days before the first of August, 
that he paid for it out of his own money and had to sell the 
oil to get it back; that he does not remember whether he 
sold it all, but if he did not, then he left it there and lost 
on the transaction; that he does not remember how much 
of it be sold; that he got the oil in Penn Oil Co. cans; that 
he bought seven quarts and brought it back with him; that 
it was a gasoline container that had a small opening at the 
top. that he could not say whether he had one or a dozen 
cans there; that there was nothing in the container when he 
went to get the oil; that the cans were at the station, the- he 
did not buy the cans; that if he did not have mobiloil he 
told the customer so, that the only occasion he ever sold 
mobiloil, was 1 we/m he bought the seven quarts, that the rea¬ 
son he did not mention it in his affidavit was because it 
meant very little to him at the time and he figured it would 
never mean anvthing to him, and he did not go to anv 
27b trouble to bring up every little detail; that the state¬ 
ments made in his affidavit are correct. That he 
would not sign anything presented to him unless it was true; 
in his affidavit he said: ‘If a customer asked for mobiloil I 
told him we did not serve it except occasionally for some 

k. • 

customers I would get a gallon of mobiloil at the Standard 
station in the neighborhood and serve it to them as a matter 
of convenience:* that he knows he served mobiloil; that he 
is sure he served more mobiloil at that time. That the 
statements made in his affidavit are correct; that he would 
not sign anything presented to him unless it was true; that 
he has no recollection as to whether he sold it all or not; that 


he did not know that his affidavit was going to be used in a 
judicial proceeding: that when he left the Penn Oil Co. he 
thought that was the end of it; that he read something in 
the paper about the litigation after he made the statement; 
that he does not remember having been told that his affi¬ 
davit was being made for purposes of litigation: that ordi¬ 
narily oil cans have a spout on them and you did not need 
a funnel; that he also had oil in bottles with spouts; that he 
used the ordinary spout that was on the bottle; that he re- 
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ceived 20 or 25 dollars per week; that lie had jno barrels 
which contained oil; that the tanks were under ground; and 
had a pump similar to the gas pump; that lie wcjuld put oil 
where he was asked to put it; that he thinks he Would have 
poured it into the device if he had been asked to; that he 
does not remember how many people asked tqr mobiloil, 
that the price of mobiloil was MO cents; that }ie left the 
Penn Oil Co. because he got into diflicully with the authori¬ 
ties on weight and measures; that on August |6th he ap¬ 
peared in the Police Court and was found guiltt of the of¬ 
fense; that he was convicted of 2 offenses at tliej same time 
and paid $50 on each charge; that there were two charges 
and it all happened the same day; that lie paid the 
277 tine; that he had $100 of the Penn Oil Co.'s money 
and he put up the Penn Oil Co.'s monev and then 
went to the bank and drew $75 of the monev he! had of his 
own to replace the money lie had taken from the Penn Oil 
Co. That he had some salary coming to him which made 
up the difference; that he is not sure whether lie signed a 
statement that he was $25 short in the Penn Oil Co.'s funds; 
that he does not remember signing a statement that he was 
short $25 in funds of the Penn Oil Co.'s money, j 

I 

j 

Redirect examination: 

i 

That the occasions he went to Mr. Xewmycr'sj office were 
with respect to the service at the Sherman Aye. Station; 
that he stood the $100 line himself; that he paidiit back out 
of his own money; that he paid the entire $100 bjy money he 
had in the bank and salary coming to him; that he was 
probably a little bit short; that shortly after this case com¬ 
menced he received a phone call from Air. Oberrhaver; that 
it was after he had left the employ of the company; that it 
was not long after he was discharged; that he wjas working 
at a battery place at the time on North Capitol St. That 

Obermaver stated his name and the Hamilton Hotel as his 
- 

address. 


i 

Recross-examination: 

That when he was arrested he went to the Pfolice Court 
and put up the collateral right away; that the Police Court 
kept the $100 dollars and then he went down to jtlie bank to 
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draw his own monev to make the Penn Oil Co.’s monev good, 

* * O 7 

that it must have been the 29th or 30th of July. 


Whereupon Otto Obermayer was recalled as a witness, 
who testified as follows: 

That he communicated with McCoy after the serving of 
the complaint; that he communicated with McCoy after the 
suit was filed; that he was still at the Hamilton 
278 Hote-; that he came back to Washington a day or 
two before the suit was tiled, that he came to Wash¬ 
ington for the hearing; that after the hearing he talked 
with McCoy; that McCoy or some representative of McCoy 
called at the office of Attorneys Johnson and West and 
there was a conference, that he told McCoy over the phone, 
that acting on advice of counsel, they could not entertain 
his proposition; that he did not tell McCoy lie wanted to see 
him; that he came back to Washington on August 19, 1925, 
and remained here until September 2, 1925, that when lie 
returned to Washington, lie did no work, that he discussed 
various matter- with various gentlemen at Johnson and 
West's office; that on the night of the 20th of August he 
came back to Washington and signed his affidavit; that he 
did not do anything else at that office on that night, that he 
does not remember whether Mr. Arkin was there; that he 
does not remember whether Mr. Atkin was there while he 
was there; that all the other people had left; that he was 
there alone with Mr. West. The witness then stated that 
it was not a fact that the night before this bill was filed that 
he was present at Mr. West’s office and at the same time 
Mr. Atkin, the Press Agent of the Vacuum Oil Co. was 
there. Mr. Love joy, the man who signed the bill of com¬ 
plaint ; that it is not a fact that a statement for the press 
was prepared, just as appeared in the public press when 
the bill was filed. 


Cross-examination: 

That he had no previous conversation with McCoy; that 
he had instructions to call up Mr. McCoy from Mr. West; 
who was at that time handling the affairs of the Vacuum 
Oil Co. 
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i 
! 

Redirect examination: 

i 

That he never saw McCoy prior to the phone c<ill nor did 
he ever see him afterwards until this morningi in court; 
that he could not be absolutely sure that he saw liiin in Mr. 
West’s office. j 

I 

279 Recross-examination: 

i 

That he did not see him any more until this morning, 
that he is not sure whether or not he saw him in Mr. West’s 
Office; In reply to the question which of the two! above an¬ 
swers is correct the witness stated “both”. 

i 

I 

Whereupon Charles E. McCoy was recalled as a witness 
and testified further as follows: 

That Mr. Obermaver called and left a messhge at his 
house for him to call the Hamilton Hotel; that lie does not 
remember whether he called Obermaver or whether Ober- 

• j 

mayor called him back: that in the course of the} conversa¬ 
tion Obermaver assured him that he was in the hands of 
•> 

friends and not enemies and that thev wanted liiim to make 
a statement or something to that effect : that Obermaver 
wanted him to meet at the Hamilton Hotel; that I lie did not 
meet Obermaver. 

•/ i 


Cross-examination: 

That he did not go to Mr. West’s office, that he! is positive 
that he was never at Mr. West’s office or anybody’s office in 
connection with this case; that he did not meet I any of the 
Vacuum Oil Co.’s attorneys or anybody from the Vacuum 
Oil Co., that Obermaver said he was a lawyer, that he 
talked with Obermaver on the phone and that lid never met 
Obermaver nor did he meet any of counsel for plaintiff or 
go to their office and he never had a conference with any¬ 
body about this case except Obermaver. That he went to 
the Standard Oil Co. for a job. That he does not know 
where Mr. West’s office is; that he did not send anybody 
to the Vacuum Oil people or their counsel regarding any 
statement he was willing to make; that he is positive that 
he did not send anyone at all; that he came from New 
2S0 York; that he was never convicted of aiW offense in 
his life except for the Weights and Measures here. 


i 

j 

i 

I 
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Whereupon Horace J. Donnelly was recalled for further 

cross-examination bv the defendant. 

* 

Cross-examination: 

That lie came into this case on orders from his superiors 
and came to Washington on July 24th; Witness was then 
handed a letter which he identified as one he wrote to the 
Better Business Bureau with regard to oil substitution in 
Washington: A letter dated May 7, 1925, from the witness 
on the stationery of the National Vigilance Committee, As¬ 
sociated Advertising Clubs' of the World addressed to 
Howard M. Cook of the Washington Better Business Bu¬ 
reau was read into the record: 

My Dear Harold: 


You will recall that I discussed with vou last Saturdav 

the possibility of getting an opinion from the District 

Prosecutor’s office on the liabilitv of service stations and 

%> 

garages for substituting a cheaper grade of oil for a 
standard motor lubricate as asked for by the consumer. 

I had hoped to call on one of the men whose names you 
gave me Mondav, but owing to instructions from the office, 
I had to proceed immediately to Philadelphia, and conse¬ 
quently I could secure nothing on the proposition. 

I am wondering if you would be good enough when you 
have the time and inclination, to get in touch with some of 
your contacts down at Judiciary Square on the subject, put¬ 
ting up to them a hypothetical case for their reaction. You 
might also mention the fact that this office has conducted an 
investigation that shows the practice to be quite extensive 
and has evidence of substitution being carried on by dealers 
in the District of Columbia. 

I will certainly be obliged for anything you can turn up 
on this matter. 

Would you be open to some gold early Sunday morning? 
It may be possible that I can run down Saturday night and 
if you are agreeable I would suggest that you leave word 
with Dad and I could run out for you about 7 o’clock Sun¬ 
day. We could make a round and be home before the rest 
of the world awakens. 

With kind regards to all, 

Cordially yours, 


H. J. D., Jr. 
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1 

That with the aforegoing letter in mind, he still insists 
that he and Obermayer on the morning of July 25, 
281 1925, prepared a list of the stations that [they were 

going to visit that day in an effort to discover oil 
substitutions; that he never submitted any evidence he had 
gathered to the prosecuting office of the District |of Colum¬ 
bia; that there was never any indictment; that he did not 
keep after it; that he did not present any of thfe evidence 
he gathered; the letter heretofore read into the record was 
marked defendant’s exhibit No. 23. 

i 

I 

i 

Cross-examination: 

i 

i 

That prior to the time of the writing of thej letter the 
National Vigilance Committee and Associated Advertising 
Clubs had investigated oil substitutions throughout the 
country; that the investigation was not confined solely to 
the District of Columbia. That he wrote the lettjer because 
he had made some investigation. That he previously testi¬ 
fied that it was in the latter part of 1924 or thejearly part 
of 1925. 


Recross-examination: 

i 

| 

That he remembers absolutely the following testimony: 
“That upon the receipt of complaints, generally from con¬ 
sumers or from business organizations, that sucli a state of 
affairs was existing that warranted our investigation of 
the situation, they started in on it. That there came a time 
in 1925 when an investigation was negotiated relative to the 
substitution of oil in which the Vacuum Oil Co., was in¬ 
volved and that he was told to report to Washington to 
assist a representative of the Vacuum Oil Co. in a survey 
of the substitution situation there; that he got his instruc¬ 
tions from the director of the Association, Mr. |Edward L. 
Green and that the approximate date was July!24, 1925;” 
That he absolutely remembers each of the foregoing ques¬ 
tions and answers. 


14—5054a 
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AVhereupoii Powhattan English was called as a witness 
for the defendant who testified as follows: 

‘282 That he lives at 207 1 /L> E St. Washington, and is 
employed by the Penn Oil Co., that he works in the 
yard at anything that comes along; that he was employed 
there in 1925 around July and August, that he worked in the 
yard doing anything that he might be called to do, and he 
went with the truck driver and helped him to load the drums 
on and unload them; that in 1925, he helped collect the 
crankcase drainings from the various stations; that they 
were collected about once a week, that sometimes they 
would get a couple of barrels and sometimes they would 
collect three; that the drainings were carried in drums; 
that they would drive up and down the road and dump the 
drainings; also around the vard, that thev would roll the 
drums off in the vard and when thev got to it thev would 
load the truck and pull the bungs out and scatter it over 
the road and keep the dust down; that to his knowledge 
the drainings were never sold, that the oil was dumped on 
dirt roads: that they had no particular place to keep the 
drainings, just dumped off in the yard and they would drive 
around over the road and pull the bungs out and dump it 
out to keep the dust down: that they never kept a record of 
the drainings taken from the different stations. 


Cross-examination: 

That his duties were to couple and uncouple cars, run the 
pumps and go out with the trucks to help load and unload, 
that he never delivered oil: that they had an Interstate Big 
Truck to collect the oil in, that now they have a Ford: that 
he remembers the Sherman Ave. Station; that he found 
the crankcase drainings at that station in the pit in a drum; 
that they had a drum down in the pit; that they took the 
drum away and then went back and poured the oil on the 
roads; that sometimes they would not collect the drainings 
at that station for a month; that he thinks they sold some 
of the oil up in Virginia and Maryland to dump on the 
roads. 


2SM Redirect examination: 

That they had no instructions about saving crankcase 
drainings: 


j 

j 

i 
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Whereupon Louis Rothchild was called as a witness for 
the defendant, who testified as follows: 

That he is employed as the Director of the Better Busi¬ 
ness Bureau of Washington, D. 0. and in July afid August 
of 1925, was the Assistant Director of the Better Business 
Bureau of Washington, D. C.; that the better business bu¬ 
reau of Washington, D. C. is not a part of the National Bet¬ 
ter Business Bureau of New York; that his office deals with 
local business practices and local advertising; thjat the Na¬ 
tional Better Business Bureau deals with National adver¬ 
tising and National Business problems, that courtesies are 
extended between the two organizations; that on the 24th, 
25th, and 26th of July, 1925, his offices and the offices of the 
Better Business Bureau were located at 3336 Evening Star 
Bldg., that he does not remember Mr. Obermayer and Mr. 
Donnelly being present in his office on the morning of July 
24th, 1925, making up a list and using a telephone! directory; 
that he does not remember having seen Obermayer and 
Donnellv together in his office during the month of Julv, 
1925; that he knows Donnelly; that during the! month of 
July 1925, he did not know Obermayer; that the first time 
he ever saw Obermayer was on August 17,1925, in his office, 
that between August 17 and 21, 1925, he w T as present at a 
conference where Obermayer was also present. That there 
were conferences in his office and also at one time in law 
offices in the Commercial National Bank Building in the 
office of Donaldson and West; that a conference was held 
on the evening of August 20, 1925, and there were quite a 
number of people present. That Mr. Love joy (if the Vac¬ 
uum Oil Co. was there; that Mr. Howard Acton, ia publicity 
man employed by the Vacuum Oil Co. was present: An at¬ 
torney was present; that Mr. Obermayer j was there. 
284 That the conference was informal and he -went, there 
at the request of Mr. Love joy: That the! gentlemen 
mentioned were either there or came in shortly !after; that 
Mr. Acton had a proposed statement prepared for the press; 
that he read the statement: 

Thereupon the following occurred: 

i 

By Mr. Newmyer: 

j 

Q. Yes. Who requested you to go to that conference? 
A. Mr. Love joy. j 

i 

i 

i 


i 

i 

i 
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Q. Ami when you arrived there, were the other gentle¬ 
men von have named there at that time? A. Tlicv were 
» * 

<‘ither there or came in shortly thereafter. 

Q. Xow T will ask you what, if anything, was shown to 
you when you came that that conference that night on the 
20th of August? A. There was a statement that Mr. Acton 
had—a proposed statement to the press. 

Q. And what did it concern? 

Mr. Lambert: I object. 

Q. Have you that statement? A. No that. 

Q. What did you do with the statement; did you read it 
or not ? A. I read it. 

Q. What request was made of you concerning that state¬ 
ment ? 


Mr. Lambert: I object, if the court please. I do not 
see the relevancy of that to the issues in this case. 

Mr. Xewmyer: If your Honor please: T am going to 
show, if 1 am able to, by this witness, that a statement pre¬ 
pared by the Vacuum Oil Oompany was there handed to 
this witness, and he was requested to release that to the 
newspapers as a statement of the Better Business Bureau; 
and he read the statement. 

It was revised, and the revised statement prepared at that 
time by the Vacuum Oil Oompany and these gentlemen the 
day this suit was filed, as part of the news item concerning 
the suit as a statement of the Better Business Bureau, not 
the Vacuum Oil Company, appeared in every local news¬ 
paper as of that date, referring to their investigation in 
Washington and referring to crankcase drainings 
28b having been discovered by this investigation, and 
published as a part of the case as alleged to have 
been stated in the complaints filed. 

Xo such statement appeared in the complaint filed, as a 
matter of fact, and all this was done pursuant to the plan 
of the Vacuum Oil Company, followed by advertising on 
the same can and thereafter, and in the paid advertising 
the crankcase drainings investigation, as inferred to have 
been contained in this proceeding, was featured as the ar¬ 
ticle and the basis of this suit; and we offer that testimony 
for the purpose of showing that the filing of this suit was 
not in good faith, and not with the intention of remedying 
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any condition of substitution, if that existed, but tjhat it was 
brought for the purpose of promoting the sale of* Vacuum 
Oil and discrediting competition in the District of Columbia. 
This advertisement is an advertisement of the Vacuum Oil 
Company, and in black type, reference is made to jcrankcase 
drainings having been in one of the specimens obtained by 
the Vacuum Oil Company, accompanied by the Better Busi¬ 
ness Bureau. 

We wish to show that this is part of the general plan for 
publicity, and not to obtain any relief at the hands of the 
Court, as bearing on the good faith of this sui^; made in 
equity made by the Vacuum Oil Company. 

Mr. Lambert: The good faith of this suit, maV it please 
the Court, depends on facts that are germane to! the issue, 
and as my brother Fowler very aptly and properly stated, 
it depends not on whether somebody has said tips, that, or 
the other thing, but whether or not certain things!have been 
done, and if thev have been done, if thcv have been guilty 
of doing them, and the evidence shows that they have, they 
are entitled to their relief. 

This matter gets us into an entirely foreign issue. Your 
Honor will remember that vesterdav we were assured that 

* « I 

there were only two witnesses to be put in. Ope was Mr. 

McCoy and the other was the official of the oil com- 
286 pany, and that that was the end of this case. 

Mr. Love joy was here; and upon that assurance he 
went. There is not anything, I submit, that forms a basis, 
or a possibility, or reaching an issue germane tp this case 
in connection with any newspaper publications.; It would 
not make any difference, I submit, whether the motives of 
the plaintiff in this case were actuated by any kind of 
knowledge, if the defendant was guiltv of the offense com- 
plained of. 

Now we go into this occurrence. They put Mr. pbermayer 
on, T submit, as their own witness, and as far as! they could 
go in the matter, and as far as they went in the matter, was 
to ask him if he recalled some conversations at Mr. West’s 
office, where there was some discussion of Newspaper mat¬ 
ter, or whether there was some newspaper representative. 
Now, if they are not bound by his answer on that, which I 
surmit under the law thev are, whv, the most thev could do 
would be to show that he was mistaken in coinfection with 
any such assertion. 
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But I havV here the very assurance of counsel that- 

The Court: Just a moment, Mr. Lambert. Mr. Newmyer, 
I cannot see that if there was a substitution of oil here, an 
intentional substitution, how that fact is affected by this 
publication. 

Mr. Newmyer: If your Honor please: I think that where 
a company seeks equitable relief of the highest form, as they 
seek in this case, that if we are able to establish that the 
court proceeding was merely an incident to a publicity cam¬ 
paign, for advertising, and not because of any real 
grievance, it goes to the good faith of the plaintiff. 

The Court: The question of real grievance depends upon 
the testimony. 

287 Mr. Newmyer: That, if your honor please, I sub¬ 
mit, is an issue of fact as to which there is a con¬ 
flict. 

The Court: But I do not think that this shows whether 
or not there is a grievance at all. 

Mr. Newmyer: This bears, I submit, if Your Honor 
Please, on the issue of fact as to whether there is, or was, 
a real grievance, because it certainly affects, I submit, the 
credibility of the witnesses, these investigators. 

The ( Mart: I will go ahead and take the evidence, but my 
present view is that it is not admissible, and I will- 

M r. Lambert: 1 was going to say the difficulty is we will 
have to go into lots of new material. If your Honor please, 
supposing a man had the exclusive right to a certain kind 
of goods—to make it as near pertinent as possible—sup¬ 
pose that A. was found imposing on the public and at¬ 
tempting to sell his goods under another brand, and he 
discovered it, felt assured of the facts, and then made up 
his mind to see that the matter is stopped, can the issue 
come in to defeat his suit—and unless it is an issue that 
could defeat a suit it is no issue that is material in the 
cause—could the issue come in to defeat the case that he 
either went out and published a notice to the people that this 
particular thing was being perpetrated on them and fol¬ 
lowed it by a suit—could that possibly be evidence of any¬ 
thing but his good faith, and the fact that he felt that he 
was honest in what he was attempting to protect himself 
against ? 

Mr. Yeatman: If the Court please, there is a very en¬ 
lightening case on this point in 130th Federal. I will read 
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just an ex-erpt, or would your Honor rather reacj the para¬ 
graph ? That would be better. Ary throat is bad anyhow. 

(Mr. Yeatman passed the book to the court.) | 

The Court: Mr. Newmyer, suppose that you 

288 identify the paper that you wish to ask tjie witness 
so that the record will show that you are referring 

to, because I think- 

Mr. Newmyer: If — have authorities. 

The Court: Let me see vour authorities. 

* i 

Air. Yeatman: T have another case following th|at, if your 
Honor cares to look at it (passing the volume to the court). 
The Court: That paper is attached as an exhibit to your 

i 

answer is it? 

Air. Newmyer: Yes, if your Honor please. 

The Court: That will be sufficient identification. 

Air. Newmyer: How docs the last question re^d? 

The Reporter (reading): Q. What request whs made of 
vou concerning that statement ? i 

•' o 

! 

j 

By Air. Newmyer: 

Q. I will show you this newspaper, the Washington Her¬ 
ald of Saturday morning, August 22, 1925, page |5, attached 
as Exhibit 1 lo Defendant’s exhibits, filed with the answer 
in this case, containing a news article with the Caption: 

“ ‘Crank case drainings sold as high grade oil here 
Vacuum firm charges.’ 

“I direct your attention to part of the news! article be¬ 
ginning: | 

“ ‘A statement issued by the Better Business Bureau 

•j 

commenting on the com-cnts of the chemists, savs: “Our 
investigations in Washington in conjunction with the Vac¬ 
uum Oil Company reveal some flagrant cases, j Oil chem¬ 
ists report that two of the samples that were'secured as 
high grade oil were actually crank case draining^ which had 
been imperfectly reclaimed. Our investigations reveal nu¬ 
merous cases where motorists who have paid $1.20 a gallon 
fo/r what they thought was high grade oil, which probably 
cost the deal- around from 12 to 20 cents per gallon.” ’ 

“I will ask you if the article contained in these 

289 newspaper announcements on the mornihg this suit 
was filed was prepared at the conference you have 

just testified to. 






216 


PENN OIL CO. VS. VACUUM OIL CO. 


M i*. Lambert: I object. Do not answer the question. 

'fhe Court: Now, if you will let me see that, please. 
As I understand, you are offering this for the purpose of 
showing that the suit was not brought in good faith. 

Mr. Xewmver: Yes. 

M r. Fowler: I think, if your Honor please, I would like to 
state my position on that concession. We were talking 
about the goodness or the badness of these oils. My con¬ 
cession went to this extent : That as a matter of fact if 
substitution were proven as a fact it would not make any 
difference as to whether or not the substituted oil was of a 
superior quality to Mobiloil A; but that, if your Honor 
please, must always be taken in connection with the fact 
that this suit is in equity, and the motive actuating the 
bringing of the suit has always a bearing, I take it, on the 
credibility of the witnesses, who profess good faith in bring¬ 
ing this action. I do not think we can ever get away from 
the good faith of the plaintiff in an equity suit. 

Mr. Lambert: Good faith and clean hands. Before we 
leave this, 1 want to call your Honor’s attention with re- 
speet to Mr. Fowler’s statement to just what Mr. Fowler 
said on that occasion. Mr. Yeatman was about to go into 
the standardization of this oil, the qualities of it, the value 
of it, the purity of it- 

Mr. Xewmver: Read the record: 

* 

Mr. Lambert: I am going to read the record. He was 
pursuing those questions, having a number of witnesses 
to add to those who had testified. This occurred (reading): 

Mr. Fowler (interposing): May I object to this as having 
no bearing on the issues before the court? 

290 Mr. Yeatman: I think it has a great bearing on the 
extent of the injury. 

Mr. Fowler: Now as to the goodness or badness of the 
oils. That question should not be opened. If it is we will 
never finish this trial. 

The Court: If it appears the oils were substituted, a/>d 
the substituted oils were just as Mobiloil A and the pur¬ 
chaser found no difference- 

Mr. Fowler (interposing): I would say that then the in¬ 
junction should follow if there were substitutions, and even 
if the substitutions were of better grade than the Mobiloil 
A and while represented as Mobiloil A—I do not think the 
grade is as good. 
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The Court: If that is conceded, I do not thiijk there is 
anv use of arguing that. ! 

Mr. Fowler: I think the question is of substitution, pure 
and simple. 

Now, if that is the question, pure and simple, and a man 
has evidence that oil has been substituted, then it might 
be his duty to notify the public. So far does it come from 
being an issue in the case as to whether or not oil was sub¬ 
stituted : and the argument might very properly be made if 
the claim was made that there had been substitutions: 
‘Well, vou were not in good faith when you claimed there 
was substitution if vou did not take your legal remedies and 
proceed with your legal rights. ’ 

Mr. Fowler: If your Honor Please, I would jlust like to 
answer the point of my concession. The question of fact 
in this case is substitution. Bearing on the evidence that 
will help your Honor to determine that question of fact, 
either for the plaintiff or defendant, certainly is the motive 
of the plaintiff. Does it come in here jvvith clean 
291 hands ! If its motive — honest l Does it reallv come 

i * 

in complaining of a substitution, or does itjcome in as 
a gigantic advertising scheme to drive out a competitor? 

“That was just exactly my purpose. If we w<jnt out into 
the field of the goodness or badness of these oils!, we would 
be going right awav from the issue of this case. ! I sav now 
if your Honor is completely satisfied on the plaintiff’s testi¬ 
mony that there was substitution, that would end the case; 
but before vou can be completelv satisfied vou Surely will 
be guided by the motives of the plaintiff that brought this 
action. 

“Whv did it come in here? Why, if it reallv!wanted an 
injunction, has its case been delayed when the plaintiff 
sues back in 1925 and does not move the case to trial until 
1929? j 

“Mr. Leahv: That is not true. i 

•> 

“Mr. Fowler: Well, here we are in 1929 on |the injunc¬ 
tion trial. That is all I know. 

“Mr. Xewmyer: If your honor please, I would like to be 
permitted to say a word on that. The original bill of com¬ 
plaint that was filed in this case at no place charged the 
sale of crank case drainings. In other words, this bill vras 
filed without that reference, with affidavits of tile chemists 
attached, and in none of them is there statements that these 
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purchases have been ot* crank case drainings; yet the publi¬ 
cation in ihb newspaper on the same date that the suit was 
tiles, and as part of that suit, featured crank case drain¬ 
ings. 

•*Mr. Lambert: In answer to Mr. Newmver on crank 
case drainings: Take my same illustration. Suppose that 
the man who was entitled to the right to a certain commoditv 
finds that six stations had sold substitutes; that three of 
them had sold a certain kind of oil for a substitute, and 
three of them had sold another kind. The gist of it 
2!>2 is that they commit an offense. If thev did they have 
got to answer for it ; but whether he told his friends 
or the public through the newspapers about only three, or 
about tin* six, and only proceeded against one in reference 
to tin* substitution, certainly could not be used as a defense 
to the offense of having perpetrated the substitution by him 
or any one of tin* defendants. 

•‘As this record, stand, it appears that a suit was filed 
complaining of certain substitutions and of the substitutions 
that they claimed they had a right to complain. Subse¬ 
quently they amended their proceedings by bringing in- 

“Mr. XeWmyer: Those charges were not in the original 
bill of the complaint. 

“Mr. Lambert: The character of the oils sold as substi¬ 
tutes is what I am talking about. Subsequently they 
brought in the other matters that thev claimed had been 
part of the offense. Now, can that take away from the plain¬ 
tiff his right to relief? It cannot. 

“The Court: Now, the main question, as T understand in 
this case, from concessions of counsel, is whether there was 
a substitution or not. Now, the witnesses for the plaintiff, 
Obermayer, who was the employee of the plaintiff for this 
purpose, and Mr. Donnelly who was the employee of the 
fSetter Business Bureau, of New York, and perhaps im¬ 
mediately tlie employee of the plaintiff—now, as bearing 
upon their testimony, that is, what are the actual facts of 
substitution, I think their conduct and the conduct of their 
employers in the matter of this publication is pertinent as 
affecting- 

“Mr. Lambert: Credibility? 

“The Court: Their testimony. 

•‘.Mr. Lambert: Affecting their credibility? 
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“The Court: Yes, in other words for that purpose I ad¬ 
mit this testimony. 

293 “Mr. Lambert: That is the only purpose for which 

your Honor admits it? j 

“The Court: Yes. j 

“Mr. Lambert: Your Honor will allow us an exception. 

“Mr. Leahy: 'This is admitted to show that someone of 
* • • • ! 
the two had notice of the publication? 

“The Court: They propose to show that one ojf them was 
present, as I understand it, at this conference. 

“Mr. Yeatman: The record shows that Mrj. Donnelly 
was in Europe at the time. So it could only be! Mr. Ober- 
maver, if anvbody. 

“Mr. Newmyer: Would you read the pending question. 

“The Reporter (reading 1 ): ‘Q. I will show you this news¬ 
paper, the Washington Herald of Saturday moifning, Aug¬ 
ust 22, 1923, page 5, attached as Exhibit i to pefendant’s 
Exhibits, filed with the answer in this case, containing a 
news article with the caption: 

“ ‘Crank case drainings sold as high grade oil here 
Vacuum firm charges.’ 

“ 4 1 direct your attention to part of the new.s article be¬ 
ginning : 

“ 4 A statement issued bv the Better Business Bureau 
commenting on the comments of the chemists, Isays: ‘Our 
investigations in Washington in conjunction with the 
Vacuum Oil (’ompany reveal some flagrant casesi Oil chem¬ 
ists report that two of the samples that were j secured as 
high grade oil were actually crank case drainings which 
had been imperfectly reclaimed. Our investigations re¬ 
veal numerous cases where motorists who hav4 paid $1.20 
a gallon for what they thought was high grad(i oil, which 
probably cost the dealer around from 13 to 2t) cents pin- 
gallon.’ 

0 . . # j 

“ ‘1 will ask von if the article contained in these news- 

•' i 

paper announcemens on the morning this suijt was tiled 
was prepared at the conference you have | just tosti- 
. fled to. ’ | 

294 “Mr. Lambert: To that we object, and! take an ex¬ 
ception to your Honor’s ruling.” 

i 

That the statement that appeared in the newspaper was 
prepared at that conference; That the statemenj: was issued 
by the Better Business Bureau but was prepared at that 
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conference: That Acton had prepared the statement and he 
was tlie publicity representative of the Vacuum Oil Co.; 
that the statement was multigraplied and prepared for the 
press: That the multi,graphed copies were distributed to 
the newspapers the next morning; Defendant then offered 
in evidence a multigraplied copy of the press notice which 
was admitted and marked Defendant’s Exhibit Xo. 24; The 
witness was then shown a Newspaper article in the Wash¬ 
ington Times as of August 21, 1925, which he identified as 
the mult igra plied copy prepared at the conference: The 
papers were admitted in evidence and marked Defendant’s 
Kxhibits Xo. 25 and 2(5: The witness was then shown the 
copy of a paper of the Washington Xews which lie identi¬ 
fied as copy prepared at the conference; The exhibit was 
admitted in evidence and marked Defendant's Exhibit Xo. 
27: Defendant offered and had admitted advertisement ap¬ 
pearing in the Washington Times and marked as Defend¬ 
ant's Exhibit Xo. 28: That the telephone number in the ad¬ 
vertisement marked Defendant’s Exhibit Xo. 28, “If you 
suspect substitution notify ns so that — can investigate; 
Cal! Main SI04 and ask for Mr. J. II. Donaldson so we can 
blot out the substitution evil if you will help us: That the 
number mentioned is the number of the Local Better Busi¬ 
ness Bureau: That Donaldson was introduced to him by 
Mr. Lovejoy of the Vacuum Oil Co.: That Mr. Lovejoy and 
Mr. Acton were present when Donaldson was introduced; 
That Donaldson was in and out of his office on numerous 
occasions: That lie does not know whether J. II. Donaldson 
was an employee of the Better Business Bureau. 


2*45 Cross-examination: 

That Mr. Donaldson was not on the pay roll of the Wash¬ 
ington Better Business Bureau; That he was cooperating 
with the Better Business Bureau, particularly the national 
belter business bureau: That lie was cooperating in attempt¬ 
ing to stamp out oil substitutions; That Mr. Howard Cool 
was the director of the Better Business Bureau in 1925; 
That he is now with the Xational Better Business Bureau; 
That he has not seen Mr. Cool for a year or more; That he 
was interested in stamping out fraud; That when they ob¬ 
tained information they followed it up and sifted it out in 
the interest!* of the work the bureau was doing: that is was 
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i 

I 

i 
! 
j 

his dutv also when he found what lie considered to be evi- 

* | 

deuce of any infringement on people's rights ofj substitu¬ 
tion of material, to warn the public of it; That forj that pur¬ 
pose he kept in touch with the press; That this cftse is not 
the only one that he kept in touch with the press! on; That 
if he found the charges true, he would give it to (he press; 
That he did not do it to help any particular firm; corpora¬ 
tion or organization; that he was protecting tlie public; 
That the first knowledge he had of this transaction was in 
August; That Cool was manager in July; That h<ji was first 
called in to assist on August 17th; That at thajt time he 
received a history of the case; That at that tirhe he had 
the Better Business Bureau files in front of him; That his 
first connection came when Mr. Elliott of the Natjional Bet¬ 
ter Business Bureau and some gentlemen of the Vacuum oil 
came in; That Mr. Love joy was there; They stated they 
had taken the matter up with Cool and wanted! some co¬ 
operation in the case; That he attempted to communicate 
with Mr. Cool in regard to the matter; That his next asso¬ 
ciation with it was on August 20th when Mr. Lovejoy asked 
him to come to the office of Donaldson and West; That he 
went to the offices of Donaldson and West on thje Evening 
of August 20th; That Mr. Acton was there; Tliat he had 
met Mr. Acton previously with Mr. Lovcjjoy at the 
296 Press Club; That when they parted on Aijgust 17tli, 
1925, there was no definite arrangement; That he was 
told they would get in touch with him later; That lie usually 
ate lunch at the Press Club; That he met Lovejdv and Ac- 
ton going out of the Press Club as he came in; That there 
was also someone else with him; That he introduced the 
gentlemen but he does not recollect who he was; That Mr. 
Acton was a publicity man employed by the Vacuum oil 
Co.; That he was a press agent; That Mr. Acton lived in 
New York; That the first time Acton came to tlie office, he 
said he would communicate with him later; T^hat Acton 
talked about proposed publicity in this case; Tjiat he had 
done nothing definite about the case until he gcft the mes¬ 
sage to come to the Attorney’s office: That he wcjnt down to 
the conference and there were present Mr. Act on j Mr. Love- 
joy, Mr. Donaldson and he is positive that Mr. Obermayer 
was there; That it was after dinner about 8 or 9 p. m.; 
That he is sure Obermayer was there; That he had met 

i 

i 
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()hcrmayer before at his office; That he had met him after 
August 17th; Tliat there was also a professor there show¬ 
ing lantern slides of the various grades of oil; That there 
were a couple of lawyers there: That the conference was 
a bon I the facts disclosed by the investigation up to that 
date and they worked up the statement he turned over to 
the press the following day; That he left around 11:30 P. 
M.: That the lawyers and publicity men were there the en¬ 
tire time: That he cannot, recall whether Obermaver staved 
there the entire time; That the evidence in the case was 
gone over; That he felt the public should be protected and 
he cooperated in making up a statement with them; That 
he turned the statement over to the local press; That it was 
also sent to the other press; That the statement was dis¬ 
tributed through his bureau; That he helped with the state¬ 
ment; That he rewrote one of the drafts; That Acton 
showed him a statement which lie did not like and then he 
rewrote the statement; That a garbled form of the state¬ 
ment he rewrote was the one that appeared; That he 
‘J97 does not have a distinct recollection of the attorneys; 

That there were three people working at the type¬ 
writers on the statement; That he is a distant cousin of 
Mr. Xewmver counsel for defendant. 


Redirect examination: 

That the statement finallv issued was a combination of 
the views of the men present; That when he arrived there, 
there was a statement already prepared by Mr. Acton; That 
he was not along with the investigators; That he talked 
with several people that night as to what the investigation 
disclosed; That he talked with Obermaver but he does not 
remember when; That he talked with Obermaver super¬ 
ficially as to how the samples had been obtained; that Ober- 
maver told him it was a trick device by which the oil looked 
as if it flowed into the motor but really went into a con¬ 
cealed can (R. 985); That Acton supplied the list of news¬ 
papers to send the list to and they went out in Better Busi¬ 
ness Bureati Envelopes; That the statement was sent to 
practically the entire list of correspondence out of town, 
the Congressional Press Gallery list. 
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Recross-examination: 

| 

That he first met Donnelly a number ot* years ago when 
lie came in Better Business Bureau work; That 'Donnelly 
was not present at the meeting on August 20th: That as 1*ar 
as he knew, Donnellv had nothing to do with tihe slate- 
ments; That he was first approached in this case jby (Coun¬ 
sel for Defendant yesterday: That lie is in Oourj on Sub¬ 
poena; That he was first requested to recall who vfas at the 
conference while on the witness stand: That hej gave his 
best recollection as to who was present at the conference 
on August 20th from the stand here without anything hav¬ 
ing been told him by anyone. 

o * • 

I 

298 The defendant offered in evidence an affidavit of 
John R. Stroebel, a witness for the defendant. Ef¬ 
forts had been made to locate this witness without, avail as 
testified to by witness for defendant who attempted to 

locate him; It was objected to and sustained. Exception. 

i 

i 

Whereupon Dr. Arthur L. Browne was recalled! as a wit¬ 
ness for the plaintiff, who testified as follows: 

That he is familiar with ‘‘tire tape”; That lieihas made 

r 9 I h 

an analysis of it; That tire lape exposed to dry lijeat for 1 (> 
hours at about 228 degrees fa-renheit will still jretain its 
adhesiveness; That he in his opinion the tire {aped and 
exposed to a heat from 180 to perhaps 200 degijees would 
not become loose; That the emulsifying test is a standard 
test for certain oils but not for motor oil; Thai that test 
issued for testing turbine oils, steam engine oils find trans¬ 
former oils; That he is familiar with the precipitation test; 
That the precipitation test, is the thinning, or diluting of 
the oil with petroleum ether and filtering off Ihe jinvoluable 
material; That they used a light petroleum ether when 
they filtered off the samples O-l and 0-2. Thajt the Con- 
radson test is entirely different from the filter test he 
made; The Conradson test is the destructive distillation 
under certain set conditions of the oil weighed up and 
determining the amount of residue that is left j after this 
. destructive distillation. That in other words! you are 
weighing the amount of coke that is produced in the destruc¬ 
tive distillation; That that is quite distinct from the filter 
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test, ;iltlions'll the Fonradson carbon would have been 
:ifTeotod by tlie car-onacious deposit on the filter paper and 
boon increased thereby; That if the Conradson test was 
mad** of an unused oil, there would be a carbon residue; 

That it is not possible to determine by the Conradson 
290 test whether or not a sample of so called or contam¬ 
inated oil has an improper carbon residue unless 
yon also have a conradson test of the same oil which is 
unused: that if you ran a sample of the unused oil through 
a filter paper, you would not have any carbon deposits; 
that it would show up if you ran a specimen of used oil, 
that the filter paper test is the best because these unused 
oils would leave no carbon residue upon the filter paper. 
That burned oil, or an oil which does leave a ear-onac ; ous 
residue is a very good index that that oil has been put in 
service and been carbonated in burning; that there is no 
volatile substance in motor oils; that in order to get volatile 
substance out of motor oil, it would have to be heated up 
to the cranking temperature, to decomposition, or 212 de¬ 
grees fa-renheit: that he used a lower temperature which 
insured him and no cranking or decomposition took place 
in that distillation; that there are special motor oils on the 
market that might give some such distillation or such a 
distillation, but they are special particular oils and patented 
oil: that one of such oils is put out by the Standard Oil of 
Indiana; that he made tests Saturday past of an oil pur¬ 
chased in Baltimore from the Penn Oil Station; which con¬ 
sisted of adding to unused oil first two per cent of loose 
ends of gasoline, five per cent, and fifteen per cent to de¬ 
termine the effect it would have on the viscosity, and the 
Hash point and the fire point. 

Defendant objected to the experiment; overruled; excep¬ 
tion. 


The figures were then put on the blackboard; first medium 
oil: two per cent next; the original oil had a flash point of 
405: Fire 475; viscosity 210. The two percent 340, 417, 49, 
the five per cent; 265, 470, 47; The fifteen jjercent 190, 230, 
43; That in the medium, the flash point is lowered with; 
two percent the flash point is lowered 65 degrees; the fire 
point is practically the same and the viscosity is the 
500 same with five per cent the flash point is lowered 140 
degrees; the fire point is not disturbed and the vis- 
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cosity is lowered 2 seconds. With fifteen percent the flash 
point is lowered 215 degrees; the fire point is lowered from 
475 to 230 and the viscosity is reduced 43 seconds; that the 
addition of 2 percent distillate volatile matter jwould not 
cut the viscosity of an unused oil in half of approximately 
in half. That the addition of 5% would not cuj it in half 
or nearly in half; the addition of 15% did not cut;. it in half; 
that it would not he possible for a funnel to pick|up enough 
material to lower the flash point of an oil to 200 |or 230 and 
contain teo pwccent, or approximately two per cent of dis¬ 
tillate; that if the crankcase oil was diluted to tlije extent of 
15 per cent it would require four ounces of oil adhering to 
the neck of the funnel; that he made an examination of 
the ash for iron and found plenty of it. 


i 

Cross-examination: i 


That he did not test for silica; that part of the ash was 
road dust; that it contained partly road dust; that he did 
not get 15 per cent volatile substance in the analysis or from 
any of the specimens; that he only got two peii cent; that 
if contaminated oil, crank case oil had 15% in it that he 
would have given that two percent of volatile jin that oil 
and tested in 0-1 to have an addition over fouf ounces of 
that poluted oil to bring two percent in that sample; that 
there are motor oils prepared specially that Contain 2% 
volatile substance; that 60% of crude oil is gasoline; that 
he dies not know of any percentage of volatile substance 
such as that from unused motor oils; that he distilled it at 


212 fa-renheit; that lie has examined other miotor oils at 
212 degrees fahrenheit and he never found any Volatile sub¬ 
stance; that from reading he knows that the Standard Oil 
of Indiana has a products- containing volatile substance; 

that he has never heard read of motor ; oils except 
301 those that were used containing substance volatile at 
212 degrees Fahrenheit,’’ that he has read of experi¬ 
ments with cracking motor oils, unused motor oils that <>-ave 
two per cent or more of volatile substance; that any pe¬ 
troleum has volatile if you get a high enough temperature; 
that crankcase drainage has no definite percentage of vola¬ 
tile substance, that he has examined for it; that! he has got¬ 
ten as high as 20%. That he surely got 1 oJa; that 15% 


15—5054a 

i 


i 

i 
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volatile substance is a fair average for crankcase drainage; 
that there would be no carbon deposits in unused oil; that 
unused oil that had become contaminated would show car¬ 
bon deposits; that the viscosity of crankcase drainage would 
be lower than the oil that was used in that crank case be¬ 
fore it went in; that in two percent volatile substance there 
is no marked lack of viscosity, but in 15% it is a great deal 
more; that a variation of 1, 2, 3, or 4 seconds is not start¬ 
ling for a but a variation from 65 to 47 indicates the pres¬ 
ence of volatile materials; that 212 degrees fa-renheit is 
not the boiling point of oil; that tire tape will retain its 
adhesive qualities at a temperature as high as 213 degrees; 
that the tape used in this case was ordinary friction tape; 
that there are different qualities of friction tape; that his 
answer does not cover all qualities of friction tape; but 
that he said that was the requirements of the American 
Society for testing materials—a friction tape which does 
not fulfill that would be rejected. 'That — has has not in the 
study of his profession ever been called upon to study the 
actual heating conditions in and around the exhaust of an 
automobile engine; that he does not know what the heat 
around the exhaust would be; that he does not know whether 
or not the exhaust becomes red hot; that he has never driven 
a car; that he has seen the engine working; that he 
302 has never investigated the heat conditions; that he 
knows what the exhaust manifold is; that he knows 
it is made of cast iron and radiates heat very quickly; that 
he knows the exhaust manifold takes the exploded or burned 
gas from the cylinder chamber out to the open air; that he 
knows that it catches that gas at an angle of 45 degrees to 
the main axis of the car and turns it and runs it off back 
and out at the end of the car. 


Redirect examination: 

That he did not distill the volatile matter for the purpose 
of ascertaining the quality; that he thinks he would get very 
far short of 15%. The distillation was merely to confirm 
himself that there was a light volatile material in there. 

Recross-examination: 

That the volatile substance he used was commercial gaso¬ 
line which he distilled off 80% and used the last 20% to get 



I 
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this result; that it would he inferior to the bette^ grade of 
gasoline; that he did not compare it with his boftle sample 
that he got out of these specimens. ! 


Defendant here moved to strike out the last experiment in 
the record. The motion was overruled. Exception. 

I 

Whereupon Miss Harriette M. Foster was produced as a 
witness for the plaintiff, who testified as follows: 

I 

That she is employed by Mr. Davis in Rochester and has 
been in his employ 8 years; that it is the law firm of Davie? 
and Simms; that she is a stenographer to Mr. Davis; that 
she takes his dictation and fixes up the mail to gp out; that 
a letter is dictated by Mr. Davis; she writes; it on the 
machine; it is signed and she seals it and mails ify Witness 
was shown a letter dated Dec. 18, 1922, addressed to the 
Penn Oil Co. Washington and stated it was the 1 copy of a 
letter signed by Mr. Davis and written by her, and mailed 
by her; that she does not know whether a reply has been 
received. 

i 

Cross-examination: 


303 That she was Mr. Davis private decretory in 1922, 
that he called her in to dictate a letter tb the Penn 
Oil Co., that that was in December 1922, that sheicannot sav 
whether he dictated the address; that she didi not check 
back the address, the letter was addressed Pepn Oil Co., 
Washington, D. C., That that was all the address she had; 
that she did nothing to check back the addres^; that the 
letter purports from its contents to be fairly important; 
that it is a letter serving a notice to stop oil substitutions; 
that substituting oils is not only a civil, but |a criminal 
wrong; that she knew the whole value of the lptter would 
be in its deliverey; that she did not check back the address; 
that she did not know anything about the Penn Oil Co. and 
that she did nothing to find out about it; that she did not 
know that the only office of the Penn Oil Co., at that time 
was in Rosslyn, Va., That she did not keep a mailing book; 
that she has nothing in writing to refresh her Recollection 
of the letter other than the carbon copy; That the letter has 
been in the tiles since that time; that she doe's not know 
when the letter was produced for the attorneys ib this case; 

i 

i 

i 
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that she had charge of the files: that she is positive she 
marked the original back in December 1922. That she wrote 
the letter on an Underwood, No. 5, that she had been using 
the machine since January 1920; that thev turned the 
machine in on a new one: That she perforated the letter 
when she tiled it; that she does not have any other letters 
from her filing system at that time and that she does not 
know whether Mr. Davis has any or not; That Rochester 
Bond Paper was first used in the office in 1920; That they 
did not send another letter to the Penn Oil Co., that she 
is not positive about that, but she is positive that this let¬ 
ter was sent. 


Redirect examination: 

That the envelope had Davis and Simms name on 
304 it: also the address; that the letter was never at any 
time returned. 


Recross-examination: 

That the letter was not registered, that she did not tell 
Mr. Davis that a letter of this importance required register¬ 
ing. That Mr. Davis did not tell her to register it; that 
she did not get an answer to the letter; that it was probably 
called to Mr. Davis’ attention to write another letter; that 
she does not recall writing a second letter; that she has an 
independent recollection of this particular case; that she 
remembers mailing that letter perfectly; that she does not 
remember writing another letter; that she has charge of the 
files. 

At this point the defendant moved the exclusion of plain¬ 
tiff's exhibit T for the reason that there was no adequate 
proof of mailing. Overruled. Exception. 

Whereupon Mr. Otis Presbrey was called as witness for 
the plaintiff, who testified as follows: 

That he is a mechanical engineer and has been for over 
ten years and is employed as an independent engineer and 
as an instructor at P-lvtechnic institute and has been at that 
place since 1920. That he received his education at Pratt 
Institute and Polytechnic Institute. That he made a test 
at the request of the Vacuum Oil Co., of an automobile with 
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tire tape wrapped around a loose end of a copper pjipe; that 
he saw the car outside; that the car was delivered to him 
ready for the test; that the tube joint was above the intake 
manifold, that it was attached with ordinary friction tape; 
that the test was to duplicate driving a car from New York 
to Washington in summer weather; that he got the tern- 
perature on those dates from the weather bureau; that, they 
attempted to duplicate those conditions; that they used 85 
as the temperature; that they ran the car over thejroad and 
when the test was finished the visual appearance of 
305 the tape was the same and the tape was still holding 
the two pipes together. That the car maintained a 
speed during the tests of better than 30 miles per Jiour; the 
observed time was ten hours, but the total amouijt of time 
on the dynamometer was considerably more than that; that 
there was taken not to have the instruments give a false con¬ 
dition; That the total milage ran was 294; that the average 
temperature of the room was about 86 so as to measure 85 
at the face of the radiator; that the radiator temperature 
maintained was over 200 degrees actually running as high 
as 209 at times, that the highest from the exhaust! was 142; 
the lowest temperature at the radiator at any itime was 
205; the lowest at the tape was 139 degrees recorded on a 
mercury thermometer between the black and the jmanifold, 
and 140 on the thermometer between the exhaust! manifold 
and the tape, and US' on the forward thermometer which 
measured the air that came across; that the hoodjremained 
closed during the recorded readings; That the test- were 
made at the Paulsboro Lab-ratory of the Vacuuin Oil Co., 
that he had control of the setting of the thermometers; that 
he never left the building and observed the tests; that he 
was in close proximity to the car during the entire run; 
that he is not employed by the Vacuum Oil Company in any 
way. 


Cross-examination: 

i 

That he attempted to duplicate the condition^ in 1920; 
that lie did not place the tube; that the car was! supplied; 
that he has not seen defendant’s exhibit No. 2 lL showing 
how 7 Mr. Hallock placed the tape; that as near asjhe can see 
the tube in the picture defendant’s exhibit 21 appears to be 
in the same place as w^as in the car he made the test on. 
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That the tape in exhibit 21 is shown higher than in exhibit 
Presbrey Xo. 2, as located from the line separating the 
cylinder head from the cylinder; That that would not have 
a direct bearing in generating heat; that if the mixture of 
gas is lean, the larger the quantity used the less in- 
306 crease the temperatures will run in proportion to 
the amount used; that an engine driven on a hilly 
road will develop more heat than on a flat road; that that 
means an increase in consumption of gas; that the car was 
run in the lab-atory; that he lias no interest other than see¬ 
ing the facts revealed in this case. That he has no interest 
one way or the other, that lie was employed by the Vacuum 
Oil Co. and they brought him down; that the test, was made 
on a Hat floor; that he proceeded to duplicate conditions to 
the best of his ability; that the temperature varied on July 
23, 1925, that he does not know where the temperatures are 
taken in New York. That lie would consider the street level 


on Julv 25, as being 85 or over; that he never made the ex- 
periment that in his own way he gets a temperature of 85; 
that the air was taken from the room by a blower through 
an opening of the fan; that he was not interested in the 
room; that it does not necessarily reduce the temperature 
of the room: that he took the temperature of the air as it 
went out of the radiator; that the air temperature was 
taken at a point in line with the radiator and 18 inches in 
front of the radiator; that air passing into the radiator it¬ 
self is not interesting; that the car is jacked up on the floor 
running at a certain speed with a steady flow of gasoline. 
The witness was then asked as a matter of fact whether the 


conditions were the same. 


He answered “it would be hu¬ 


manly impossible to create and hold as long a temperature 
as we held during the run—is possible to duplicate exactly 
the conditions; that when they raised the hood the tempera¬ 
ture of the engine went up as high as 200 degrees; the re¬ 
cording instrument shows that at the exhaust manifold the 
temperature went up to 206 degrees; 200 degrees a second 
time and about 206 degrees at another time; that the highest 
temperature over that particular point in question 
307 was 209 degrees; that he did not take and was not in¬ 
terested in the temperature of the exhaust manifold; 
that he knows that it was well above 200 degrees; that the 
tape was within an inch of that; and he never took the tern- 
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j 

i 


perature of the exhaust maniforld; that after ten br twelve 
hours running the tape would hold, that moving would 
lower its temperature in certain cases such as moving it by 
compressing in a compressor; that circulation of aib by a fan 
in a room would not necessarily lower the temperature of 
the air. That he knows of cases where a wooden dashboard 

j 

in an automobile would catch lire from an exhaust manifold; 
that if you held piece of wood against the exhaust! manifold 
it would burst into flames; that it would not bui'n if held 
within half an inch because of the air circulating. 

i 

j 

>■ Redirect examination: 


i 

Two things would keep the tape from reaching the same 
temperature as the exhaust gases. One, a blast of air from 
the fan cooling off the heat from the exhaust! manifold 
more rapidly than it can travel through the air toward the 
joint, and second, that the pipe itself is carrying air 
to the engine; that by ‘Slacked up” he means that the rear 
wheels were raised off of the floor. The front wheels were 
on the ground and the rear wheels revolved. That it would 
be impossible to maintain a car on the road at anything 
near a radiator temperature of 212 degrees, because of 
rapid evaporation of the water. That they attempted dur¬ 
ing the test to maintain as close to the boiling point as 
possible. That the highest temperature in Ne\v York on 
the 23rd of July was 79 degrees. That the taped joint on 
defendant’s exhibit No. 21 being in a higher position would 
receive less cooling water. That the difference between the 
two places is a question radiation and would llave to be 
measured. 


Recross-examination : 

30S That if the radiator boiled on the trip down the 
temperature at the taped joint would bej somewhat 
higher; that the temperature of the cylinders j which are 
giving off heat to this taped joint and the radiator will 
not go above 212 degrees, as it is impossible to raise the 
temperature over 212 degrees under atmospheric pressure 
with water; that if the radiator boiled over there would 
be considerably more heat in the boiling radiator; that if 
the car was running against the wind it would he a differ- 

i 

i 

i 

i 

i 

i 

! 
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cut propostion so far as the air velocity of the radiator 
was concerned than if running with the wind; that the test 
was made with an air velocity of 1646 feet per minute; 
That they took the figures at different velocities; that they 
took the fan at 1400 and at 1640; that if the car were run¬ 
ning with the wind, you would get a less velocity; that 1400 
was tho lowest he worked with; that if he had a noticeablv 
lower velocity of air current going through the radiator, 
it would make a difference in temperature. 

Redirect examination: 

The velocitv of the air would increase the amount of 
radiation and decrease the temperature. 

Recross-examination: 

The witness produced a roll of tape which was marked 
defendant’s 'exhibit No. 29. That the tape was handed to 
him as the tape that was used by Mr. Hallock of the Vac¬ 
uum Oil Co. 

Whereupon Horace J. Donnelly Jr., was recalled as a wit¬ 
ness for the plaintiff and testified as follows: 

That he observed the men who took the stand for the 
defendant and he recalls having seen some of them at the 
time he took the samples; that he recalls Monroe, Earp, 
Finklestein, Cohen; Gusinski; that the description of the 
man at 1396 Fla. Ave. according to his notes was a man 
of foreign accent, short, dark, teeth missing top 
309 and bottom and gold tooth; that he saw that man 
here the other day on the stand; that the descrip¬ 
tion of the man at 519 K St. N. W. shows a stout, fat faced, 
tan man about 5 feet nine inches tall; that the description 
of the man at 2698 Q St. was tall, lean, white hair, that 
he did not see that man here; that the description of the 
man at 2824 Sherman Ave., was a tall young man; that he 
has no description for 2027 14th St. X". W., That the man at 
Now Jersey Ave. and O St., was a short, small foreigner, 
fair hair in charge; At 1262 11th St. S. E. station in charge 
of man of foreign accent, 5 ft. 5 inches tall, bills on file 
show name of George fo Smyso as agent in charge. 


j 

i 

i 
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i 

Cross-examination: 

! 

That the bills were hanging on the wall; iiiside the 
building and he went in there; that the oil fromithat sta- 
tion was taken from the outisde, that they followed all the 
men into the building; that the man at the station had a 
foreign accent; that the name Smyso looks like; Simpson 
now. That he does not remember whether Simpson was 
the man who waited on him or not; that he cannot say that 
he was the man. 


Whereupon Otto Obermayer was recalled as a witness 
for the plaintiff, who testified further as follows j 

That the attendant at 1396 Fla. Ave. was a shbrt, slight 
built foreign accent, teeth missing from top and bottom, 
one gold tooth visible. That the attendant at 519 K St., 
was short sunburned, good natured; at 1302 14thjSt. N. W. 
tall slender about 50 years old, reddish brown! hair and 
mustache; gold spectacles; 2698 Q St., tall, slender, white 
hair, lame, Wise, and Mass. Ave. large big woman and 
small man; 2824 Sherman Ave., tall young man, i\\$o young 
negro; 2027 14th St. attendant middle aged, hbout 160 
pounds; New Jersey Ave. and 0 St. N. W., small,ilittle over 
5 feet, foreign accent, round face, short.; That he 
310 left New York on July 23, 1925, awout 8 jor 9 a. m. 

That he had lunch in Philadelphia and drovfe to Balti¬ 
more and remained there over night; that he started for 
Washington the next morning about 7 a. m. That he got 


into Washington on the 24th; at at no time on! his drive 
from New York did his radiator boil over; that! since this 


case started he has attempted to locate the car and that 
he did locate it in New York at the Willys Knight Co. 
That he acquired the car; that the car is here dbwnstairs; 
that the engine number on the car corresponds' with his; 
that the horn is on the front of the engine blqck on the 
left side near the radiator and same place it wa$ put when 
the luberator was installed. That plaintiff’s exhibit. D. is 


the actual luberator used in 1925 on the car; thajt the glass 
top was on the device until sent to Washington; that the 
glass top is now broken. 


! 

i 

i 


j 

i 


i 

i 
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Cross-examination: 

Witness was shown plaintiff’s exhibit substitute A and 
B. That that shows a faithful picture of the device. Wit¬ 
ness was shown enlargements of those two pictures and 
thee were marked Defendant's exhibits Xo. 30 and 31; that 
he does not see any glass dome on those pictures. That lie 
left New York about 8 or 8:30 a. m. and he arrived at Phil¬ 
adelphia around noon; that it is close to 100 miles; that he 
passed through many villages and towns; that he left Phil¬ 
adelphia about 1 or 1 :30 p. m. That his next stop was Balti¬ 
more: that he arrived in Baltimore at dinner time; between 
<> and 7 p. m.. That he left Baltimore the next morning. The 
witness stated he kept a diary of his activities. The entry 
of August 20, 1033, was read into the record which dis¬ 
closed that he was at the office of Johnson and West on the 
night of August 30, 1935, that the diary started July 1, 
1935, and that was when he started his employment with 
them. 'That his diary shows that he left New York 
511 on Julv 35), 1935 at at 7:15 A. M.: That he arrived 
at Philadelphia at 11 :35 and that he arrived at Balti¬ 
more at (>:50 P. M. and that he arrived in Washington at 
8:45 A. M. on the 34th; That on Tuesday, July 35, 1935, 
the first entry in the book is that he called together with 
Donnelly on the following Penn Oil Stations; That no men¬ 
tion is made of making up a list with Donnelly; That the 
bill of sale to the car was not in his possession and he did 
not get it until last Fridav morning. 


Redirect examination: 

That there was no one from the Better Business Bureau 
at Johnson and West's office on the night of August 20th, 
1925. 


Whereupon Mr. Otis Presbrey was recalled as a witness 
for the plaintiff, who testified as follows: 

That at the request of counsel he looked at the car out¬ 
side: That he looked at the tape and the copper pipe; That 
tlie tape on the car is the tape that was there when he made 
the fest; That it is in the same position: That he came to 
Washington on at least two intervals on the way down and 
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immediately after arriving here; That the tape appeared 
to be in the same condition as when they left Paulsboro. 

Cross-examination: i 

i 

That he does not know anything about tape; thajt he does 
not know whether it has oakum in it; That he is a| mechan¬ 
ical engineer and knowns nothing of oakum or iti heat re¬ 
sistance qualities; That he does not know that jthey put 
oakum in tire tape; That lie realized lie was driving a car 
four years older; That the speedometer is not 'working; 
That he did not look at the speedometer; That iti does not 

I 

follow that an engine which has worn its cylinders will 
generate more or less heat; That driving a new car not 
more than 25 miles per hour for a certain distance! has been 
done away with; That he is not familiar with Packards, 
Chrvslers or Willys Knights; That a new engine will 
312 not heat up if in the proper condition; That he never 
had any experience running a new engine land have 
them heat up. I 

j 

i 

Redirect examination: 

! 

That he drove the car down Sunday, January! 20, 1929; 
That the car was stopped at two intervals, once |for lunch 
and once to inspect it. 

1 

The defendant at this point objected to all of j the testi¬ 
mony of Mr. Presbrev on redirect examination for the 
reason that the evidence clearly showed that the conditions 
had not been duplicated. Overruled. Exception!. 

I 

Whereupon Charles E. Smith was recalled as! a witness 
for the plaintiff and testified as follows: 

That he has never known the emulsifying test jo be used 
in this country for motor oils; That the precipitation test 
is not used; That the Oonradson test is the least in use; 
That if you are to use that test to find whether an oil had 
been used or not you must know wliat the original carbon 
residue was in the unused oil: That in this casejhe had no 
means of knowing what the original oil is so no cbmparison 
could be made; That he knows of no unused oil that would 
produce two per cent gasoline and up except thiat sold by 
the Standard Oil of Indiana. j 





236 


PENN OIL CO. VS. VACUUM OIL CO. 


Thereupon the following occurred: 

kk 0. I will ask you whether or not in your opinion a 
sample of unused oil could be contaminated by any col¬ 
lection of sediment or dirt in an ordinarv funnel that has 
been inserted into the breather pipe of automobiles, to the 
extent that the sample ‘0-1’ was contaminated? A. You 
must take this into consideration. The actual amount is 
not •riven, but as 1 understand Doctor Browne's analyses, 
he used a very small quantity, five per cent of the oil to 
begin with. The amount he obtained from that is con- 
siderable inicomparison with the small amount used. \Ye 
must also take into consideration that when the quart of 
oil was purchased, whatever sediment was shown on 
313 the filter paper must have been distributed through 
the entire container. Then, there is also the ques¬ 
tion of the possibility of scraping up such material as 
would form on the funnel, that is, when the funnel was 
put down, it will scrape up some material along the side of 
it. Most of the scraping would be on the inside of the fun¬ 
nel and, naturally, when the oil is poured in through^ that 
funnel into that same crank case, that fresh oil would wash 
off all of that material; it would be removed, so that when 
tlie funnel is removed it would be clean, with the exception 
of a small quantity which it would get or pick up on the 
outside of the funnel. That the low flash is an indication 
of volatile constituent. That he made a lot of experiments 
to check up the amount which would give that result: To 
attain that result it would be necessarv to have an oil 
containing approximately 9 per cent of dilution, that is, 

dilution with heavv ends in vour used crank case oil: That 

* •> 

would also give approximately 2 per cent, 2 to probably 3 
per cent by volume on the steam distillation test; That 
using that as a basis it would seem that you would require 
four to six ounces of oil containing this dilution in order 
to cut to that flash; That heavy ends of gasoline would he 
found in crank case material. 


Cross-examination: 

That lie has not analyzed some of 0-1 and 0-2 since the 
last session of Court; That the emulsifying test is a stand¬ 
ard test of the American Society for Testing Materials 
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and also of tlie Bureau of Standards; That it is aj standard 
test on new oils; That it would have no roaring as to 
whether the oil under test was new or used; That he has 
read some of the Bureau of Mines Bulletins; That he has 
not seen anvthing about it being set out as a test! of Motor 

* c? c? 

Oils in those publications; That he has never seejn the test 
used for those purposes; that it is used but not com- 
314 monly; That any oil will come over with slieam, long- 
before it reaches that oils boiling point; That the dis¬ 
covery of a 2 per cent volatile solution in a motor oil would 
not alone condemn it as a used motor oil or cjrank case 
drainage (R. 1108); That he has never found % per cent 
volatile solutions in an unused oil; That he never!examined 
the Standard Oil containing the volatile solution; that he 
onlv knows about it; That as a chemist he would! not make 
a quantitative test of contamination before he ; would at¬ 
tempt to say that a certain sample was used oil!; That lie 
would not in his opinion say an oil was a used cjil without 
the aid of a quantitative analvsis as to the contamination; 
That he did not do it in this case; That he did not brand 
0-1 and 0-2 as crank case drainage; That in hisjdirect ex¬ 
amination he said in his opinion that they were crank case 
drainage; That he now says a quantitative analysis was 
made of 0-1 and 0-2; That the steam distillation!is a quan¬ 
titative analysis. 

* ! 

i 

j 

Whereupon Edward S. Hallock was recalled as a witness 
for the plaintiff and testified as follows; I 

That he had something to do with the tests that] Mr. Pres- 
brev made at Paulsboro; That one of the labojratorv as- 
sistants at Paulsboro put the copper tubing oil the car; 
That the spool of tape offered in evidence was! the exact 
tape used; That he was there the entire time with the ex¬ 
ception of going to Camden to get a couple of tires; That 
the chassis Dvnamometer is hard on tires and thcjv blew out 
four; That Obermayer turned the car over to him and he 
did not examine it to see whether it was the same car used 
in 1925; That the car was different from when hie saw it in 
1925; that it had a Stromberg Carburetor on it and a winter- 
front ; That he put a regular Willys Knight Carburetor on 
it; That as soon as he finished the tests, he and] Mr. Pres- 
brey drove it down; That he saw the results made with Mr. 
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Presbrev; That there was no change in the condi- 
315 tion of the tire tape; That the tire tape has not been 
changed or tampered with; that he took the winter- 
front off the car. 


Recross-examination: 


d'hat he found the car to be a model 20A; that the model 
04 was not made when this car was new; that he did not 
touch the breather pipe of the car when they took the Allen 
winter front off; that they tilled the car up coming down; 
that he did not touch the dashboard; that he did not have 
the device to wire the copper tube to, so he wired it to the 
dashboard; that the car was not run down with the device 
on it; that he does not know anything about tire tape; that 
lie had one of the boys cut off IS inches of tubing, flatten 
it down to approximately an inch or an inch and a quarter 
and he taped it himself; that he did not see the installation 
of the device in 1925; that he did not see it on the 25th, 
27th or 30th of July, 1925. 


It is stipulated and agreed between the parties hereto 
that all of the original exhibits offered admitted in evidence 
in the trial of the above entitled cause may be used and 
referred to in the Court of Appeals as part of the record 
without bring incorporated formally in this Statement of 
Evidence. 

The foregoing is the substance of all of the evi¬ 
dence given on the hearing of this cause, and each of 
the exceptions stated to have been taken by the attorney's 
for the defendant were so taken and were duly allowed and 
noted by the court, and in order that each and every thereof 
may be preserved and made of record, this Statement of 
Evidence is duly stated, approved and signed, and ordered 
to be made of record in the above entitled cause this 26th 
day of August, 1929. 

Bv the court: 

ALFRED A. WHEAT, 

Justice. 

Service of copy acknowledged this 26th day of August, 
1929. 

WILTON J. LAMBERT, 
By GEO. D. HORNING, Jr. 



PENN OIL CO. VS. VACUUM OIL CO. 


239 


[Endorsed:] Filed Aug*. 26, 1929. Frank E. Running- 
ham, Clerk. 

i 

316 In the Court ot* Appeals of the District of Columbia. 

i 

Docket Xo., 5054. Equity No., 44551. 

Penn Oil Company, a Corporation, Appellant, 

i 

i 

vs. ! 

I 

Vacuum Oil Company, a Corporation, Appellee. 

i 

I 

Stipulation. | 

j 

It is hereby stipulated and agreed by and between the 
attorneys for the plaintiff and the attorneys for the de¬ 
fendant as denoted by their signatures hereon |that the 
statement of evidence heretofore tiled in this couirt in the 
above entitled cause be amended as follows: 

Page 21, line 1: The last figure in the line should be 1925 
instead of 1929. ^ j 

Page 28, line 9: This line should read “means he got 

• • • I 

out of the original oil, two.” 

Page 50, line 15: Add “d” to the list of samplejs. 

Page 53: Make lines 15 and 16 read: “be draivn. The 
Plaintiff thereupon tendered Mr. ('haulier and Air. (Jund- 
lach, chemists, as witnesses. The Plaintiff thereupon ten¬ 
dered Mr.” | 

Page 54, line 7: Insert “13” before “associations.” 
line 13, should read “the investigation of various fraudu- 
lent practices; that upon receipt of complaints.” j 

Page 57, lines 14 and 15: strike out “that he considered 
the whole in the device as the breather pipe of ail automo¬ 
bile.” | 

Page 65, line 31 should read “Penn Oil Co. 2824jSherman 
Ave. N. W., where they met the same man they! had met 
on the.” 

Page 90, line 16: Last part of line should read! “not ac¬ 
celerate.” 

Page 91, line 4: Last word should be “not. 


11 


l 

I 

i 
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Page 91, Line 5 should read: “come to the top, 
217 it would be in a solution, and the top would be the 
same as the.” 

Page 93, line 27 should read “material, but so finely di- 
vided that 1 it might be carried out in quantities; that he 
has burned oil with a Pennsylvania base.” 

Page 102 line 19 “2,000,000” should be $8,000,000. 

Page 11”) line 21 should read “rise above its already de¬ 
termined level? A. Oh, yes, there are several different 
processes. Q. Well, does it.” 

Page 127 line 1G: Exhibit number should be “13.” 

Page 128 line 3: The word “long” should be “alone.” 

Page 141, line 25: The date July 37 should be “27.” 

Page 1G7 line 3: “Injunction” should be “injunctive.” 

Page 170, line 8: After “420” place a hyphen. 

line 10: “Necessary” should be “necessarily.” 
line 13: “Infinite” should be “infinitesmal.” 
line IS: First word should be “that.” 

Page 187, line 33: “Gold” should be “golf.” 

Page 191, line 19: First word should be “not.” 

Page 197, line 7: After “just” insert “as good.” 

Page 201. lines 23, 24: Put a period after “Donaldson;” 
strike out “so” and start new sentence with “We.” 

Page 205, line 14: middle part should read “that that 
test is used for testing turbine oils, 
line 18: second word should be “insoluble.” 

Page 206, line 12: second word should be “cracking.” 
line 14: first word should be “cracking.” 

Page 209, line 10: Third word should be “quantity.” 

Page 212, line 4: Last part of line should read “that 
care was taken.” 

line 7: first word should be “above.” 
line 12: black should be “block.” 
line 16: Third word should be “tests.” 

Page 213, line 25: middle portion of this line should read 
“the run—impossible to duplicate.” 

318 Page 218, lines 17 and 18 should read “That it is 
in the same position; that he came to Washington 
in that car; that the tape was inspected on at least two 
intervals on the way down and immediately after.” 

Page 221, line 20; After “car” insert “under his super¬ 
vision. ? ? 
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Page 222, line 13: Next to the last word should be “de¬ 


vice. 
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Attorneys for Appellant. 
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R. H. YEATMAN, I 
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IN THE | 

I 

i 

Court of Appeals, ©tstrtct of Columfita 


i 

NO. 5054. I 


i 

i 

j 

Penn Oil Company, a corporation, Appellant, 

i 

vs. | 

i 

Vacuum Oil Company, a corporation, Appellee . 

i 

i 

i 

! 

BRIEF ON BEHALF OF APPELLEE.! 

i 


I 

As the statement of the case in appellant’s brief 
does not fully set forth the case as heard and decided 
by the court below, and furthermore in bold type 
states that the case came on for trial “four; years 
after the filing of the Bill of Complaint” fbr the 
purpose, apparently, of insinuating inferences unfav¬ 
orable to appellee, a brief statement of the proceed¬ 
ings below and of the case will be given. 

i 

STATEMENT OF PLEADINGS. 

I 

On August 21, 1925, an original bill of coihplaint 
was filed herein by appellee seeking an injunction 

j 

j 

i 




against the appellant to prevent it from selling substi¬ 
tutions of oil manufactured, refined and sold bv the 
appellee and known as “Mobiloil.” The bill charged 
(K. pp. 2 et seq.) that a person called at ten different 
stations operated by the appellant, in the four sections 
of the City of Washington, District of Columbia, and 
ordered from the employee of the appellant in charge 
of each of said stations one quart of Mobiloil “A,” 
and that such employee sold and delivered to such 
person one quart of oil representing the same to be 
one quart of Mobiloil “A”, and charged therefor the 
price of “Mobiloil”, which oil was subsequently 

ascertained to be a substitution bv laboratory tests. 

•/ 

It further charged that the appellee since May 1, 1904, 
had continuously marketed and sold various high 
grade oils under the trade name of “Mobiloil”. The 
bill was supported by the affidavits of one Otto Ober- 
mayer, investigator for the appellee (R. p. 7) and one 
Horace J. Donnelly, Jr., representing the National 
Better Business Bureau of New York (R. p. 11), 
who according to the allegations of their affi¬ 
davits, together called at the various stations of the 
appellant referred to in the bill and were sold sub¬ 
stitutes as alleged. Their affidavits described the 
method in which the purchases were preserved intact 
for analysis, which will be more fully described here¬ 
inafter. 

The bill was further supported by the affidavit of 
Dr. Arthur Lee Browne, a member of the firm of 
Pennyman and Browne, consulting chemists, of Balti¬ 
more, Md., setting forth that he analyzed and com¬ 
pared the purchases of oil referred to with genuine 
mobiloil and found that the oils purchased were not 
genuine mobiloils. (R. p. 14.) 


3 


I 

I 


On August 26, 1925, appellant filed its answer deny¬ 
ing the sale of substitutes as alleged in the bill of com 
plaint and making direct charges that mobiloil was 
a product of the Standard Oil Company (R. p. 18) 
and further that the bill of complaint was filed for 
the purpose of injuring the business of the appellant, 
a competitor in business in the District of Columbia 
and surrounding territory of the Standard Oil Com¬ 
pany, and referred to various newspaper articles, two 
of which mentioned the filing of the suit by the ap¬ 
pellee and set forth statements issued by the fetter 
Business Bureau of Washington, and the third of 
which referred to substitutions generally as the result 
of an investigation made by the appellant. The answer 
was also supported by affidavits of the persons in 
charge of nine of the stations mentioned in the bjills in 
effect denying the sales of substitutes. j 

On August 26, 1925, an order was signed denying a 
temporary injunction. It will be noted in the answer 
that it was averred that in the newspaper advertise¬ 
ment referred to it was stated “that among the 50 
samples of oil purchased by its investigators in the 
District of Columbia an analysis showed crank case 
drainage in one or two of said samples, although there 
is not a word or syllable in the Bill of Complaint in 
this cause, or any of the affidavits annexed thereto 
alleging or inferring that this defendant company or 
any of its filling stations was the person from whom 
said samples had been purchased.’’ (R. p. 23;) 

On August 28, 1925, the appellee filed a motion for 
leave to amend its bill of complaint (R. p. 30) in sub¬ 
stance charging two sales by appellant of oilj which 
had been previously used in an internal combustion 
engine and commonly known as “crank case drain¬ 
ings. ’ ’ ! 

i 

i 

i 
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At this point it is unfairly stated by appellant that 
this motion was granted and the appellee did not 
again take any steps looking to equitable relief until 
July 23, 1926. (Br. p. 2) 

The Record discloses the appellant was respon¬ 
sible for the delay as it made no response to this 
motion until May 7, 1926, when it filed a list of ob¬ 
jections to the proposed amendments. (R. p. 35.) 

On June 24, 1926, the Court having heard the mo¬ 
tion, filed his memorandum permitting leave to amend 
the bill, but suggesting that an amended bill be filed 
rather than amendments. Thereupon appellee on 
July 23, 1926, by new counsel filed its amended bill of 
complaint (R. p. 37) and therein charged in addition 
to the ten cases of substitution embodied in the orig¬ 
inal bill of complaint the sale by the appellant of 
crank case drainings (R. p. 42). The appellant de¬ 
layed in filing its answer to the amended bill of com¬ 
plaint until November 24, 1926 (R. p. 43). 

The appellee desiring to speed the hearing of the 
case moved to set the case for trial and procured the 
consent of the appellant to try the case on June 
1, 1927, that date being embodied in the order of the 
Court entered April 13, 1927. (R. p. 45.) 

The Summer recess intervened before the case could 
be reached and it was not called for hearing in the 
regular course of the business of the Court until 
January, 1929, when appellee was at last able to get 
a trial of its case, which resulted in the decree ap¬ 
pealed from. 


STATEMENT OF CASE. 

The appellee, Vacuum Oil Company, is and since 
May 1, 1904, had continuously been engaged in the 


I 
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| 

I 

I 

. i 

i 

i 

I 
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I 

I 

business of manufacturing, refining and marketing 
high grade oils for automotive engines, which oils 
were sold under the trade names of “Mobilojl A”, 
“Mobiloil B”, “Mobiloil BB”, “Mobiloil Arctic”, 
and “Mobiloil E”, the trade word “Mobiloil” having 
been registered in the Patent Office on Januajry 27, 
1920. In order to manufacture and refine oils best 
suited for various types of engines and weather con¬ 
ditions the company maintained in addition i to its 
manufacturing and refinery plants five laboratories at 
four plants in the United States as well as labora¬ 
tories abroad for use by chemists for the piurpose 
of making up formulae of oils to be refined; to be 
used for different purposes. Its formula^ were 
created by a manufacturing department in co-opera¬ 
tion with an engineering department, which latter em¬ 
ployed a staff of automotive engineers, some of whom 
worked with engine builders and some in the field 
noting results obtained, and others in the research 
laboratory. (R. p. 120.) Various oils were made and 
recommended for given purposes based upon the re¬ 
ports from these organizations. Edward D. IpEallock, 
Automotive Engineer of the appellee for oyer ten 
years, gave a fair history of the nature of the work 
done by the appellee prior to the institution <^f these 
proceedings, for the purpose of giving the public the 
best lubricating oils. He in substance testified that 
the function of the department to which he was as¬ 
signed required that he come in contact with all the 
automotive manufacturers of the Country froip a tech¬ 
nical standpoint as well as from a sales promotional 
standpoint; that they exchanged technical information 
that would be mutually helpful; that tests from me¬ 
chanical standards were made by his department of 

i 

j 

i 

I 

I 

! 

i 
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the lubricating qualities of oils both by a dynamom¬ 
eter as well as actal tests on the Atlantic City Speed- 
wav. The oils were tested in this manner with ref- 
erence to their lubricating qualities not only as to 
automobiles but Marine engines and all types of au¬ 
tomotive engines. 

On July 1, 1925, the appellee employed one Otto 
Obermayer as a trade investigator to survey the 
market i filling stations and investigate the substitu¬ 
tions of lubricating oils at stations. He operated out 
of the main office of the company in New York under 
the directions of the automotive department. In the 
course of his work he came to Washington in July, 
1925, to make a survey of conditions here, arriving 
on the 24th of the month. He used his own automo¬ 
bile to transport him from New York to Washington, 
and in that car drove around to various oil stations 
in the District of Columbia. As a result of his sur¬ 
vey he promptly reported to his superior in New 
York and received instructions to wait for a Mr. 
Donnelly to come to Washington (R. p. 51). Mr. 
Donnelly, who was an employee of the National 
Better , Business Bureau in New York arrived in 
Washington on the morning of July 25, 1925, and met 
Obermayer in the office of the Washington Better 
Business Bureau. Obermayer explained to Donnelly 
what he had observed on the preceding day as to 
conditions in Washington, and they thereupon entered 
into a plan to make a further survey of the chain fill¬ 
ing stations owned by the four major companies, the 
Columbia Oil Company, the American Oil Company, 
the Republic Oil Company, and the Penn Oil Com¬ 
pany. No particular company was singled out (R. 
pp. 52-96). 
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i 


i 

i 
i 
i 

i 

Obermayer and Donnelly by the use of the tele¬ 
phone directory prepared a list of stations at which 
they would call. Prior to coming to Washington, 
for the purpose of receiving oil purchased at Various 
stations that could be sealed and preserved for; future 
tests and analysis, the automobile operated by Ober- 
meyer (a Willys-Knight Sedan) had been equipped 
with a device known as a luberator. This wajs a de¬ 
vice that was attached on the left side of the motor 

i 

and was so constructed that the bottom was remov- 

i 

able, and a quart can could be inserted into the device 
in such a way that when oil was apparently (poured 
into the luberator it in fact went into the can ijnserted 
therein (R. p. 53). The luberator was produced in 
Court and examined by the trial judge, and i if pos¬ 
sible, appellee will endeavor to have the same present 
for the inspection of this Honorable Court, j 
Obermayer and Donnelly started out to the jvarious 
stations and the method of procedure adopted;at each 
station was as follows: Before approaching the sta¬ 
tion a clean can would be inserted in the luberator 

j 

and the filler spout would be carefully cleaned with a 
rag. After each purchase of oil was made the[y would 
drive out of sight of the station and take out the can, 
and Mr. Donnelly would initial a seal especially pre¬ 
pared, and this seal would be inserted or forced in the 
spout in the can and after the can was marked on the 
side with the address of the station it would be put 
back in the car (R. pp. 53-98). At each station ap¬ 
proached the attendant would be asked whether he 
had mobiloil for sale, and if he answered , that he 
had not they would drive off. At the ; stations 
where the attendant stated that he had mobiloil they 
would purchase a quart and have it poured (into the 


! 

i 
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device and would pay the price charged, namely, 
thirty cents (R. p. 54). When out of sight of the sta¬ 
tion attendant notes would be made by the witnesses 
within two or three minutes after the time they had 
called at the station. (R. p. 54.) These witnesses 
further testified from their notes as to what tran¬ 
spired at each of the stations, and were able to de¬ 
scribe the attendants who w’aited on them. 

As a result of this procedure, it was ascertained 
that the appellant had been guilty of substitutions and 
sales of crank case drainings as charged in the 
amended bill of complaint. 

ARGUMENT. 

The appellant has reduced its eight assignments of 
error to four propositions, which we will consider in 
the order advanced by the appellant. 

I. 

It is claimed that the appellee failed to sustain the 
burden of proof. 

Appellant seeks to have this Court review the find¬ 
ing of fact by the trial judge that it had been guilt}’ 
of substitutions. It has been repeatedly held that 
where a case has been tried in open court a finding 
of the trial justice on a question of fact will not ho 
disturbed on appeal unless a mistake of judgment is 
so apparent as to demand a reversal. This proposi¬ 
tion of law recognizes the superior opportunity of 
the trial judge, hearing and seeing the witnesses of¬ 
fered by the respective parties, to weigh and value the 
testimony as it is adduced. It is obvious that the ap¬ 
pellate court is not in such a position, and more so 
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in this case by reason of the bold statement iof the 
appellant (br. p. 6) in treating the testimony ofj appel¬ 
lee’s witness, Obermayer, that “It is extremely inter¬ 
esting to note at this time that the witness Obermayer 
testified in a most evasive manner as the j record 
shows, and showed extreme craftiness in answering 
questions by asking questions. His testimony was not 
only evasive, but it was quite apparent that jhe did 
not desire to be candid and frank as to the method 

i 

of his investigation.’ ’ 

It is rash to presume that Justice Bailey, hearing 
and observing the witness Obermayer on the stand, 
was unable to note that the witness Obermayer was 
evasive and crafty and his testimony lacked I candor 
and frankness, if such had been the case. 

In Southern Railway vs. Blue Ridge Power Co., 30 
Fed. (2nd) 33, 44, the court said: 

i 

j 

“It seems needless to cite authorities jto sup¬ 
port the proposition that as to matters in which 
this court is not actually bound by the trial 
court’s findings, as it would be by the verdict of 
a jury, it is not within our province to u§urp the 
authority of that court by substituting ofir judg¬ 
ment for its judgment in the ascertainment of 
facts when the evidence supports such findings. 
We could do so only when the testimony i$ clearly 
insufficient to support the findings.” ! Citing 
Fleischmann vs. U. S., 270 U. S., 349, 355; 70 L. 
Ed. 624. 

j 

This rule has been applied by this court in! divorce 
cases wffiere “strong and convincing evidence” is 
required to support a finding of adultery. 

j 

Blundon vs. Blundon, 56 Apps. D. C. 313. 

j 

i 

i 

i 


i 

i 

i 
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See also— 

Ellison vs. Splain, 49 Apps. D. C., 99. 

Hopp vs. Calloway, 52 Apps. D. C. 3, 4. 

Comptograph Co. vs. Adder Machine Co., 41 
Apps. D. C. 427. 

It will serve no useful purpose to review in this 
brief, the testimony of the witnesses Obermayer and 
Donnellv set forth in full in the statement of evidence 
in the record. A reading of the same demonstrates 
that every precaution was used by these witnesses to 
ascertain the true situation as it existed in Washing¬ 
ton with reference to possible substitutions by the 
appellant. A luberator was carefully constructed and 
installed in Obermayer’s automobile so that the re¬ 
spective samples purchased from different stations 
could be immediately sealed and preserved without 
contamination and in that condition turned over to 
competent, disinterested chemists. They were par¬ 
ticular, as each station was visited, to distinctly ask 
the attendant for Mobiloil-A and immediatelv after 
leaving the station, to record the occurrence so that 
there could be no question as to their ability to testify 
to the exact truth should occasion arise. The samples 
were promptly delivered to Dr. Browne, a disinter¬ 
ested chemist; and he made the necessary analyses 
which disclosed in the particular instances complained 
of that there had been substitution. 

Appellant complains that much time was spent in 
the hearing of chemists and oil experts. This was 
obviously necessary for the purpose of making the 
required proof that the samples obtained were in fact 
not Mobiloil as alleged. The record undoubtedly dis¬ 
closes that the evidence is overwhelmingly to the 
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effect that the samples offered in evidence were sub¬ 
stitutions and that the samples of oil obtained at the 
Sherman Avenue station of the appellant, designated 
as 4 ‘Exhibit 0-1,” and “Exhibit 0-2,” were! crank 
case drainings. 

With reference to the latter exhibits of crank case 
drainings, the same were in court and the trial jus¬ 
tice had an opportunity to smell them after testi¬ 
mony of the experts had been given that one of the 
indicia was the odor of gasoline in the samples, the 
explanation being that the oil, having passed through 
a combustion engine, would necessarily becoipe con¬ 
taminated by gasoline. 

The chemist, Dr. Browne, testified that in his opin¬ 
ion the sample 0-1 (2824 Sherman Avenue, j North¬ 
west) was not Mobiloil-A; that he made additional 
tests of the sample upon discovering that the |oil had 
such a remarkably low flash point as compared to its 
fire point; that he distilled the oil to see whdther or 
not he could abstract any light volatile material, and 
that the distillation yielded him about two per cent; 
that the oil being dark in color he filtered it through 
paper, washing the paper well with gasoline, and 
found a very dark, black deposit left on the paper, 
which he examined with a microscope and ip which 
he could see particles of carbon; that he performed 
the same experiment with a sample of Mobiloil-A 
and found that he had clean filter paper, thit there 
was no black carbon left on the filter paper; that the 
filter sheet of the sample 0-1 disclosed large par¬ 
ticles, that is microscopically large, of carbon,! burned 
oil, and charred oil; that out of 200 cubic centimeters, 

j 7 

which is less than a half pint, filtered by him, he got 
four cubic centimeters, which means he got out of 









12 


that two per cent of volatile distillate which, in his 
opinion, consists of heavy ends of gasoline. He pro¬ 
duced the bottle in Court which had been duly sealed 
by him when the distillation was completed, and tes¬ 
tified further that it had a mixed smell, a little coal 
oily and a little gasoliny smell; that if a drop is put 
on paper it will leave a dry spot, as it evaporates 
clean. The witness then, in the presence of the Court, 
broke the seal on sample 0-1 (Exhibit J) and tes¬ 
tified that he then observed a distinguishing odor 
that smelled of coal oil and was a little pungent; 
and that the odor was not such as would come from 
unused, clean motor oil, but was characteristic of used 
oil (R. p. 73-74). He then gave his opinion that the 
oil in sample 0-1 had been used in an internal com¬ 
bustion engine, and in his opinion the same was what 
is ordinarily spoken of as “crank case drainings”. 
He spoke of other tests made which to his mind dem¬ 
onstrated that the sample contained crank case drain¬ 
ings. 

Substantially the same testimony was given with 
reference to sample 0-2 (R. p. 75). 

It was thereupon conceded by appellant that a 

Mr. Chantler, a chemist called by appellee, would 

testifv that the analvses and the results found were 
* •/ 

what Dr. Browne claimed to have been found (R. p. 
95). 

In an effort to combat the testimony of the ex¬ 
perts who testified on behalf of appellee, the appel¬ 
lant offered one Benjamin T. Brooks (R. p. 186). 
The latter testified that he “ could not conclude that 
from those tests” (referring to some of the tests 
made by Dr. Browne) that samples 0-1 and 0-2 were 
samples of crank case drainings. He did give it as 
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his opinion that with 2 per cent volatile liquid the 
samples may be contaminated unused oil. The wit¬ 
ness on cross-examination when handed the sample 
of the distillate from 0-1 testified that he could not 
tell from the odor alone what was the material!in the 
bottle; that gasoline smells like that and it may be 
gasoline (R. pp. 190, 191, 192). | 

In trying to offset the damaging testimony that 
black carbon, or black carbon-like particles foijmd on 
the filter paper, and ash found on the slide aftei* burn¬ 
ing some of the oil, were almost conclusive indicia of 
contaminated oil, the witness said: 44 That black car¬ 
bon or black carbon-like particles would coine off 

i 

the breather pipe; that in use the oil picks up par¬ 
ticles of carbon in the up-and-down motions iof the 
pistons, partially burned oil, and in the violeht agi¬ 
tation that you get in the crank case there is always 
a mist of this oil that is thrown about in there, and 
any solid particles that would be deposited ;on the 
Avails of the breather pipe might tend to stick there 
and let the oil which carried them there flow! back” 
(R. p. 192). It is so obvious that the witness was 
begging the question that his testimony does iiot de¬ 
serve further consideration. He had evidently been 
informed in advance that the appellant w^s con¬ 
tending that the sample was deliberately j forced 
through a breather pipe of a used automobile! by an 
agent of the appellee and the representative j of the 
Better Business Bureau for the purpose of creating 
false testimony. 

As against the positive testimony of Obehnayer 
and Donnelly, corroborated by the many circum¬ 
stances which developed in the course of the evi¬ 
dence given by them, the appellant offered! atten- 


i 

l 





14 


dants from the different gasoline stations visited. 
It may be useful to note the character of testimony 
given by some of these attendants as well as the 
testimony of Mr. Paul Himmelfarb, president of the 
appellant. 

Mr. Himmelfarb, on his direct examination, testi¬ 
fied that he bought his oil from refineries; that he 
dealt with tw’o or three refineries; that the oils were 
prepared on specifications for him (R. p. 195). His 
company w*as selling to the public oils labeled ‘ 4 Penn 
oil”. He v’as thereby advertising to the public that 
w’hen oil w’as purchased from his stations a distinc¬ 
tive type or character of oil, presumably of good 
quality, was being offered for sale and that such oil 
was being sold for 10 cents per quart less than the 
price charged by the appellee. In other words, it 
v’ould follow’ that the fair deduction that the unsus¬ 
pecting public w'ould make by reason of his methods 
of business w r ould be that they w T ere receiving a dis¬ 
tinct kind of oil specially refined at a much lower 
price than other prevailing prices. He introduced 
testimony as to the large volume of oil sold daily 
by his chain of stations. 

On cross-examination it developed that he w r as 
not refining oils, but purchasing oils from various 
companies and selling the same as Penn Oil. In 
other wmrds, he w-as purchasing job lots of oil 
from many companies, and selling all as and for 
“Penn Oil”. He claimed that he only remembered 
the names of the Standard Oil Company, from w r hom 
he purchased “Humble” oil, and the Prudential 
Oil Company in Baltimore. He further testified 
that the latter company made an oil for him “on 
a sample of oil (w r hich) wras submitted on specifi- 
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cations” bv which he means he would tell them to 
send him 300 red oil. He did not know whether 300 
red oils were 4 ‘made special for him or not” i(R. p. 
199). | 

He further insisted a number of times that he had 
never received any complaint relative to substitu¬ 
tions. 

The witness, Harriette May Foster, an employee 
of the law firm of Davis and Simms, testified that as 

i 

a stenographer she, by dictation from Mr. Davis, 
wrote a letter dated December 18, 1922, addressed 
to the Penn Oil Company, which letter was Signed 
by Mr. Davis and mailed by her; that the ] letter 
served notice on the Penn Oil Company to stop oil 
substitutions. The letter is referred to in the record 
as Exhibit T; that a carbon copy refreshed her j recol¬ 
lection of the letter (R. pp. 227, 228). The| court 
below undoubtedly was entitled to find fronpi this 
evidence that as early as December 19 or 20,; 1922, 
the Penn Oil Company had received a complaint as 
to substitution of oils in the conduct of its business. 

As a sample of the testimony relied upon by the 
appellant in contradiction of the witnesses, Ober- 
mayer and Donnelly, we find the witness, Juliu£ Gus- 
insky (R. p. 158) testifying that he was in charge of 
the filling station at 6th and K Streets, N. tV., in 
July, 1925, and in substance denying that he sold oil 
as Mobiloil. On redirect examination he was ^hown 
the luberator device offered in evidence by tl^e ap¬ 
pellee, and asked whether he was ever requested to 
pour oil into a device of that character, and replied 
that it was the first time he had seen that kind of 
contraption; that he would not pour oil into a device 
of that character; that it looked like a vacuutn, but 
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was not a vacuum; that he never poured oil in a 
vacuum tank. (R. p. 162) 

On recross-examination he elaborated his reasons 
for denying that he had ever poured oil into this 
luberator by stating 4 ‘that he does not think he would 
have poured oil into a device of that character be¬ 
cause it looked funny to him; that he wouldn’t have 
poured it into the device because there were rumors 
that people from the Bureau of Measures and Stand¬ 
ards were going around getting oil and gas and hav¬ 
ing it placed in hidden and secret tanks and for that 
reason he would not put it in anything that looked 
suspicious to him, though he would not be afraid of 
it.” That while he would sell oil to anybody he 
would not sell to anyone with a funny contrivance 
because he would not care to do it (R. p. 162.) 

This is the type of attendant, with the cunning dis¬ 
played by him in endeavoring to cover up improper 
practices from agents of the government, that the 
appellant asks the Court to believe in preference to 
not only Obermayer, the employee of the appellee, 
but Donnelly, a clean young man in a disinterested 
position, whose chief duty was to investigate unfair 
practices in the trade generally. 

Again, may we consider the testimony of Charles 
C. McCoy, who was in charge of the Sherman Avenue 
station where the crank case drainings were sold. 
Although president Himmelfarb testified that his 
compaiiy never purchased nor sold Mobiloil, this wit¬ 
ness states that he had Mobiloil at his station which 
he claimed he purchased from a station two blocks 
below and carried up to his own station in cans and 
served the same direct from the cans; that he paid 
tor the oil himself and sold it and used his own money 
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for the purpose; that the company bjnew nothing 
about it; that it was for the convenience of his cus¬ 
tomers. i 

! 

At this station, according to his testimony, was 
maintained a drain pit for draining crank cases of au¬ 
tomobiles; that the crank case drainings were re¬ 
ceived in a container and subsequently hauled away 
by the Penn Oil Company trucks in fifty or sixty 
gallon containers (R. p. 202). The witness Himmel- 
farb endeavored to justify the collection of crank 
case drainings by averring that the drainings were 
collected at his various stations and theh hauled to 
his plant in Rosslyn and put on the roads around 
Rosslyn and at his own plant and also sold for road 
purposes to people in the country. (R. pi. 196.) 

On cross-examination the witness Mcdoy testified 
“that he left the Penn Oil Company 77 because he got 
into difficulty with the authorities on weights and 
measures; that on August 6th he appeajred in the 
Police Court and was found guilty of the offense; that 
he was convicted of two offenses at the 'same time 

i 

and paid $50. on each charge; that therq were two 
charges and it all happened the same day 77 (R. p. 
205). | 

Another of the witnesses offered by the appellant 
was Nathan Cohen (R. p. 172). He testified that his 
hours were from 7 a. m. to 10 p. m.; that he had a 
helper sometimes (R. p. 173). He worked 15 hours 
a day, 7 days a week, and received a salary of $25 
a week. He testified he remembered that;somebody 
called at his station on July 27th and asked; for a can 
of oil and he told them he sold nothing but Penn 
Oil. He remembers no other events of that date. 
(R. p. 174) He does not explain why he advised 
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testimony were denied by the appellee, the alleged 
co-respondent and the testimony of disinterested 
witnesses* and the court merely held as we contend 
in this case that ‘‘following* our practice in similar 
cases we affirm the decree, with costs (Cases Cited).” 
In other words, because the court below heard the 
witnesses and w*as “in a far better position to decide 
the issues of fact involved’’ than the appellate court, 
its finding of fact w*as not disturbed. 

The case of Hennessy vs. Winegrowers Association, 
212 Fed. 308, decided in 1914, is one directly in point 
in meeting the attack on the credit to be given to the 
testimony of appellee’s witnesses and the further ob¬ 
jection made in appellant’s brief that an injunction 
should not have been granted because of the absence 
of testimony that the appellant continued or threat¬ 
ened to Continue the alleged substitution from the 
date of the filing of the suit to the date of the trial. 

In that case the bill charged the defendant with 
sales of an article resembling in color, appearance, 
and flavor Hennessy Three Star Brandy, the giving 
of empty genuine Hennessy bottles and suggesting 
to purchasers that they place the defendant’s liquor 
in plaintiff’s bottles and offer to sell same as genuine 
Hennessy brandy. The defendant had 32 to 36 stores 
in greater New York and detectives in the employ of 
plaintiffs visited 11 of the stores and were sold by 
defendant’s agents bulk goods and furnished empty 
bottles. Defendant claimed that the testimony of 
the detectives should be regarded with suspicion and 
not relied upon. In replying to that contention the 
court said: 

“Let it be accepted as generally true that 
courts should be very careful about lending their 



21 


j 

i 

i 

j 
j 

aid to enjoin a defendant upon a showing made 
by witnesses whose motive to obtain evidence 
may lead them to make false or reckless of* highly 
colored reports in favor of those employing them. 
But on the other hand, it is the truth which, is 
to be ascertained and if to get at the facts which 
are essential to sustain an issue upon whijch valu¬ 
able property rights depend, circumstances make 
it impossible to obtain evidence of disinterested 
persons, it more the less becomes the solemn duty 
of the court to make a correct finding! and in 
doing so to weigh all evidence, no matter .whether 
given by interested or disinterested persons. In 
other words, courts must prevent threatened 
future invasion of rights, whether proof! of past 
invasion comes from men in one calling or an¬ 
other. 

The present case is to be distinguished, too, 
from cases where the testimony com^s solely 
from persons who are professional detectives 
working for large rewards and to be gathered in 
the event of success. Here, there was no reward, 
except the per diem paid to each and; further 
than that the two important witnesses wdre, when 
employed, students in professional schools and 
working in order to gain temporary | support 
while pursuing their studies; one such is now a 
lawyer, the other a physician. 

There being no proof of sales to persons other 
than detectives in the employ of the plaintiff, 
defendant urged that no injunction should issue 
inasmuch as no such course of conduct has been 
proved as will show by a clear preponderance 
of the evidence that there was intentional fraud 
—as defendant’s employees did not know at the 
time of sale that the purchasers were detectives, 
the evidence discloses their intent and' purpose 
exactly the same as if the sales were! made to 
purchasers not buying in order to obtaini evidence 
against the seller. See Julius Kessler & Co. vs. 
Goldstrom, 177 Fed. 392. 

! 
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The testimony of witnesses will not be disregarded 
where their character and reputation are unim¬ 
peached and their statements are reasonable and in 
entire harmony with the circumstances. Storck vs. 
Reichhelm, 44 App. D. C., 438. 

See also— 

Lautenschlager vs. Glass, 47 App. D. C., 443. 

Bijur vs. Bendix, 52 App. D. C., 240. 

Clearly it cannot be said that Obermayer and 
Donnelly come within the class of private detectives. 

Donnelly at the time of his testimony was employed 
in the banking company of Graham & Parsons, Phila- 
dephia, Penna. In 1925 he was employed as a repre¬ 
sentative of the National Better Business Bureau 
in New York City; prior to that time he was a stu¬ 
dent, a native of Washington, and left Washington 
in 1919 to go to college where he remained until 
1922 when he entered the Better Business Bureau. 
The Better Business Bureau is a trade organization 
and its purpose is the creation of maximum better 
confidence in business generally by exposing mali¬ 
cious practices on the part of firms and individuals 
who resort to false advertisement and unfair busi¬ 
ness methods. He was in no way connected with the 
Vacuum Oil Company. At the time he made the 
investigation that he testified to he was secretary of 
the organization; upon receipt of complaints gen¬ 
erally from consumers or business organizations that 
conditions warranted investigation the National Bu¬ 
reau would proceed to make such investigation (R. pp. 
95-96). The investigation of the National Business 
Bureau made in 1925 as testified to by him vras upon 
complaint of the Vacuum Oil Company, and he re- 
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ceived instructions from the director of the associa¬ 
tion to report to Washington to assist a representa¬ 
tive of the Vacuum Oil Company in a survey iof the 
substitution situation here. j 

This witness testified that outside of his iofficial 
work with the Better Business Bureau he had no 

i 

interest in the case and had none at the time of his 
testimony. He had matriculated at the New 1 York 
Law School in the Fall of 1923 and had conipleted 
two years of his course in July, 1925. The jBetter 
Business Bureau while supported by fees obtained 
from business enterprises would pay as muchi atten¬ 
tion to complaints from non-members as front mem¬ 
bers, and the employees of the Business Bureau very 
seldom knew who the members were (R. p. lf)6). 

This witness further testified that prior to July 25, 
1925 (sometime in the latter part of 1924 or the be¬ 
ginning of 1925) he was given blanket instructions 
to investigate the oil situation in Washington; that 
he came to Washington and did not meet Obermayer, 
and did not work with anybody in connection With the 
Vacuum Oil Company on that occasion and that he 
was here about a week (R. p. 118). 

As shown by the Record, to use the language of 
the Federal Court heretofore quoted, these witnesses 
were not professional detectives “working for large 
rewards” but “here there was no reward, except the 
per diem paid to each.” 

! 

II. | 

i 

Appellant’s second contention is founded upon the 
proposition that although the appellee, acting through 
its agents, had discovered appellant selling substitu¬ 
tions in ten different stations throughout the District 

i 
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into that, and I stated that if oils were substi¬ 
tuted for Mobiloil A, then the plaintiff was en¬ 
titled to the injunction relief sought. So, there¬ 
fore, as I recall it, the plaintiff then went no 
further into a discussion of the quality of these 
oils. 

Mr. Leahy. That is true, as shown by pages 
430 and 31 of the record. Your Honor has almost 
quoted the record. 

Mr. Fowler: There is not any question on that 
and I have not changed my mind on that ques¬ 
tion. The question is was any substitution 
worked. 

Mr. Leahy: That is right. 

Mr. Fowler: But I still say that it bears on 
the fact of whether or not substitution was 
worked if Your Honor would allow me to show 
that the oil which was sold was as good as Mo¬ 
biloil A and cost more to make. 

The Court. No, I will not open that part of 
the case. The plaintiff was precluded from going 
into that question by that statement at that 
time.” (R. p. 190) 

And again, counsel for appellant later said: 

“* * * I sav now if Your Honor is com- 

pletely satisfied on the plaintiff’s testimony that 
there was substitution, that would end the case 
* * * ” (R. p. 217). 

It was not only the duty of the court to award an 
injunction upon a finding of substitutions according 
to the issue as made by the record below and the 
conduct of the appellant during the trial, but the law 
entitled the appellee to such an injunction upon proof 
of substitution. 

The case of Hennessy vs. Wine Growers Assn., 212 
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Fed., 308, heretofore adverted to, is cited in Warner 
& Co. vs. Lilly & Co., 265 U. S., 526, where at page 531 
the Supreme Court said: 

j 

“The charge of unfair competition beirjg es¬ 
tablished, it follows that equity will afford re¬ 
lief by injunction to prevent such unfair compe¬ 
tition for the future. Several acts of ijinfair 
competition having been shown, we are j war¬ 
ranted in concluding that the petitioner is filling 
to continue that course of conduct unless re¬ 
strained. Hennessy vs. Wine Growers’ }Vssn., 
212 Fed., 308, 311.” 


In that case the agents of the defendant sold 

a preparation of chocolate and quinine called ‘1 Quin- 

Coco” in bottles bearing clearly, distinguishable 

labels and the preparation had the appearance and 

taste of “Coco-Quinine,” an older product with an 

established market and manufactured by plaintiff 

company, which induced substitution, either in I direct 

* _ 1 

terms or by suggestion or insinuation. The Supreme 

Court used this language at page 531: 


“The manufacturer or vendor is entitled to 
the reputation which his goods have acquired, and 
the public to the means of distinguishing between 
them and other goods; and the protection I is ac¬ 
corded against unfair dealing, whether there be 
a technical trade-mark or not. The wrong is in 
the sale of the goods of one manufacturer or 
vendor as those of another.” Citing cases 


Again the court said: 


“But the respondent, being entitled to refief, is 
entitled to effective relief; and any doubt;in re¬ 
spect to the extent thereof must be resolyed in 
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The contents of both cans were traced carefully 
to the hands of complainant’s expert—It is ob¬ 
jected that there is no proof connecting any of the 
defendants with this sale. A. Klipstein & Co. 
is a corporation, and proof of a sale made by a 
person found in its regular place of business, 
apparently engaged in his ordinary occupation, 
and who makes statements as to method of use 
which are appropriate to the sale of such ma¬ 
terial, is certainly prim a facie evidence of a sale 
by the corporation. The defendants put in no 
evidence to controvert Pollman, or repudiate the 
employment of the persons who sold him the Cot¬ 
ton Navy Blue. Proof of a sale by the corpora¬ 
tion is therefore shown,—it is an infringement to 
sell to the agents of the complainants. Moreover, 
when two such sales on different dates are proved, 
the seller apparently supposing that the purchaser 
was buying in the regular course of business, and 
delivering the goods from a stock on hand,—the 
facts proved are broad enough to support an in¬ 
ference that other similar sales have been made.” 
—Decree for injunction. 

Chicago Pneumatic Tool Co. vs. Philadelphia Pneu¬ 
matic Tool Co., 118 Fed., 852.—Suit for infringement 
of patent. In Equity. 

4 4 It seems entirely plain that an offer to buy 
the infringing device at a named price was made 
in this city (New York) by the purchaser to an 
agent of the defendant in the defendant’s regu¬ 
lar place of business, and that such agent on be¬ 
half of defendant accepted such offer, thus clos¬ 
ing a contract of sale.—There is no force in 
the suggestion that the sale was made to a pur¬ 
chaser who bought in the interest of the complain¬ 
ants, in order to secure proof of the infringement. 
We are not now dealing with any question of 



33 


j 

i 

i 

i 

i 

i 

i 


damages, but with the mere fact of sale! of a 
device made in conformity to the patent.! The 
sale of such a device is an act of infringement, 
although it may be made under such circum¬ 
stances that complainants cannot recover! dam¬ 
ages for it. Motion for preliminary injunction 
granted. 7 7 

Lever Bros. Ltd. vs. Pasfield, 88 Fed., 484. 

i 

“Suit in equity by Lever Bros. Ltd., against 
Pasfield, for alleged infringement of the!trade¬ 
mark, ‘Sunlight, 7 used in connection with h soap. 
Final hearing on pleadings and proofs. It! is un¬ 
doubtedly a good trade-mark, and the use ! of the 
name ‘American Sunlight 7 in connection with soap 
is plainly an infringement. Indeed, the only point 
which is urged with any force by defendant’s 
counsel is the fact that only one actual sale is 
shown, and that to an emissary of complainant, 
who persuaded the defendant to put up apd sell 
the goods and build them under the infringing 
designation. It is not the law, however, that re¬ 
lief in equity will be denied when the onlyj actual 

sale proven is one to complainant’s detective - 

It may, in connection with other proof, be per¬ 
suasive evidence of other sales, and convincing 
proof of an intention to sell whenever j;he op¬ 
portunity of doing so without detection jis pre¬ 
sented. The testimony of the defendant hifnself— 
—his careful qualification of his answers with the 
phrase, ‘I do not remember 7 , the circumstances 
attending the sale, and his own admissions as to 
what he said and did—satisfy me that,! unless 
restrained by injunction, he will continue! to sell 
his soap under the infringing trade-mark when¬ 
ever he may think a safe chance to do |so pre¬ 
sents itself. Against this threatened injury com¬ 
plainant should be protected by injunction, but 
there is not proof sufficient to warrant a decree 
for an accounting. 77 


i 

i 


i 




34 


Hostetter & Co. vs. Schneider Wine Co., 107 Fed., 
705. Action to enjoin unfair competition. Plaintiff 
charged defendant with handling a material or sub¬ 
stance similar to the genuine Hostetter Bitters and 
delivering same to its customers in such a way and 
manner as to deceive the public and in such an effort 
to palm off the inferior goods of the defendant as and 
for the goods of the plaintiff. Defendant’s agent 
made one sale to a representative of complainant com¬ 
pany. Permanent injunction granted. Also Hostet¬ 
ler & Co. vs. Sommers, 84 Fed., 333. 

The following are typical cases where an injunc¬ 
tion was granted when infringement had ceased. 

Bradford Baking Co. v. Weber Baking Co., 185 
Pac. 417, 

Juvenile Shoe Co. v. Fed. Trade Com., 289 Fed. 

D(, 

Guarantee Beterinarv Co. v. Fed. Trade Com., 
285 Fed. 853, 

Sears, Roebuck & Co. v. Fed. Trade Com., 258 
Fed. 307, 

Wesson v. Galef, 286 Fed. 621. 

In conclusion it has been shown that appellant’s 
prior conduct demonstrated the necessity of an in¬ 
junction: As hereinbefore pointed out, on December 
18, 1922, counsel for appellee by letter served notice 
on appellant to stop oil substitutions (R. pp. 227, 
228). Yet the appellant, in 1925, was found to be 
selling substitutes nevertheless. What assurance 
would appellee have that the same practices would 
not be resumed in the event an injunction was denied? 
Judged by past performances, none at all. 
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It is further objected by appellant that the trial 
court erred in failing to find by its decree that ap¬ 
pellant was innocent of substituting crank case drain- 
ings for lubricating oil, as charged in the aihended 
bill of complaint. 

It is boldly stated by appellant in two different 
places in its brief that the court below expressly 
exonerated appellant of the sale of crank case'drain¬ 
ings. These statements are not only unjustified, but 
the opinion of the court clearly holds to the contrary 
and that an injunction would not be granted solely on 
proof of the sale of crank case drainings by ohe man 
alone, for his own purposes. The many substitutions 
however, made the injunction imperative (R. Ip. 46). 

The boldness of this assertion of appellant! is be¬ 
yond comprehension. The opinion of the court! clearly 
shows that he found that crank case draininjgs had 
been sold at the Sherman Avenue station, but that he 
would not grant an injunction on proof of such sales 
made by one man. j 

Again, the evidence clearly preponderates ip favor 
of the appellee. The sales were made by the dis¬ 
credited short-weighter, McCoy. Dr. Browne testified 
as to the analyses of the samples 0-1 and (j)-2 pur¬ 
chased from McCoy, and gave it as his opinion that 
they were crank case drainings. R. F. Passano, chem¬ 
ist, testified that he recalled the analysis of ai sample 
that was found to be used oil (R. p. 94). And appel¬ 
lant stated that “it was willing to accept t]he testi- 
monv of Dr. Browne and that it would concede that 

* i 

Dr. Browne’s testimonv as to what he did and to what 

v I 

he found was true and correct it being understood 


I 

I 

| 
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that counsel did not concede that he was correct in 
his opinion as an expert’’ (R. p. 94). 

IV. 

It is argued that the appellee did not come into 
court with clean hands. No cases are cited which 
would render this equitable maxim applicable to the 
present appeal; and we respectfully submit that no 
cases can be found supporting the proposition ad¬ 
vanced by the appellee, namely, that if a person by a 
newspaper advertisement exposes what he conceives 
to be an evil condition in a community, that thereby 
such person is deprived of all redress in the courts 
against any person practicing such evil to his injury. 

It has been judicially determined, for instance, that 
allegations in an answer that plaintiff is involved in 
a conspiracy to destroy defendant’s competition will 
be stricken out as impertinent and irrelevant. In¬ 
dependent Baking Powder Co. v. Boorman, 130 Fed. 
726. 

Appellant throughout this case has endeavored to 
create an atmosphere that might tend to prejudice 
the mind of a juror in order to cover up and hide 
from view the vicious practices that it, through its 
agents, had been guilty of. These tactics, of course, 
would not be successful when an issue of fact is tried 
before a trial judge, although they seem to have been 
temporarily successful in procuring a denial of a 
temporary injunction. His insinuations started with 
an attempt to show, without any foundation of fact, 
that the Vacuum Oil Company was owned and con¬ 
trolled by the Standard Oil Company and arguing 
from that point that the Standard Oil Company was 
engaged in some gigantic scheme to destroy his com- 
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petition. In other words, that there was a conspiracy 
on foot against him. There was a total failure tp prove 
such conspiracy. Appellant then fell back Ion the 
publication by the press of the contents of this suit, 
and also the publication under date of August ^5, 1925 
(defendant’s Exhibit 28) which related, however, to 
the conditions of substitution generally in the Dis¬ 
trict of Columbia. j 

The cases are clearly against the appellant pn this 
proposition. 

In General Electric Company v. Re-New Lamp Co., 
128 Fed. 154, 156, it was held that it was no defense 
to show that the plaintiff was a party to a combina¬ 
tion in restraint of trade. 

The refusal of a court of equity of relief tb those 
who come with unclean hands is not for the benefit of 
those whose hands are also unclean. 

Moxie Nerve Food Co. v. Holland, 141 IF. 202, 
205, # i 

Peninsular Chemical Co. v. Levinson, ! 247 F. 
658, | 

Greene, Tweed & Co. v. Manufacturer’s Belt 
Hook Co., 158 F. 640. 

! 

! 

Clean hands means in connection with the very 
transaction concerning which plaintiff complains. 

i 

l 

Shaver v. Haller & Merg Co., 108 F. 821, 

Germo Mfg. Co. v. Combs, 240 S. W. 872; 12 
T. M. Rep. 300, 

Worden v. California Fig Syrup Co., 187 U. S. 
516, 

Channell Chem. Co. v. E. W. Hayden Co., 222 
F. 162. 


i 

I 
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A collateral misrepresentation by newspaper or ad¬ 
vertising is no defense. 

Henessey v. Wheeler, 51 How. Pr. 457; 69 
N. Y. 271. 

The application of the maxim which permits the 
equity court to deny relief when a party comes into 
court with unclean hands is determined bv the Court 
in the interest of the public only. Memphis Keeley 
Institute v. Leslie E. Keeley Co., 155 Fed. 964. 

Equity Maxim. 

‘‘The misconduct which falls within this maxim 
must have infected the cause of action so that 
to entertain it would be violative of conscience. 
It must relate directly to the very transaction 
concerning which complaint is made and not 
merely to the general morals or conduct of the 
person seeking relief.’’ 

Boote vs. Boote, 21 C. J. 187, 33 App. D. C., 398, 
at page 403: 

“The rule that when a litigant comes into a 
court of equity, he must come with clean hands, 
refers only to the matter to be litigated, and no 
other.” 

But what was the testimony as to the newspaper 
publications? 

Appellant (br. p. 24), in treating this contention 
makes many misstatements of facts. Indeed, it is 
difficult to follow anv of the statement of facts relied 
upon by the appellant because of the failure to give 
page references and this is particularly a hardship 
in view’ of the size of the record in this case. 
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It first says that the appellee, through its publicity 
man, etc., prepared a statement to be given! to the 
press of Washington and attempted to have such 
statements issued coming from the local Betted Busi¬ 
ness Bureau. We assume this statement id based 
upon the testimony of Mr. Louis Rothchild. Mr. 
Rothchild who was employed as a director of the 
Better Business Bureau of Washington, D. C., and 
was an assistant director of the Better Business 
Bureau in July and August, 1925, testified that he 
was present at a conference in the office of Attorneys 
Donaldson and West on the evening of August 20th, 
1925; that there was a proposed statement ! to the 
press presented to him which he read. Counsel for 
appellant then showed him a copy of the Washington 
Herald of Saturday morning, August 22nd, 1925, 
wherein appeared a statement issued by the Better 
Business Bureau, (R. p. 215), and the courts solely 
for the purpose of affecting the credibility | of the 
witnesses for the appellee, (R. pp. 218, 219), per¬ 
mitted the witness to further testify relative to the 
newspaper publication and he stated: 

i 

i 

“That the statement was issued by the Better 
Business Bureau, but was prepared at that con¬ 
ference’’ (R. pp. 219, 220). | 

i 

This witness further testified that the Better Busi- 

l 

ness Bureau of Washington “deals with local busi- 

j 

ness practices and local advertising,” (R. p. 211); 
that when they obtain information they follojw it up 
and sift it out; that it was his duty also when he 
found what he considered to be evidence of j any in¬ 
fringement on people’s rights of substitution of mate¬ 
rial, to warn the public of it and that for that pur- 

i 

i 

i 
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pose he kept in touch with the press; and that if he 
found the charges true he would give it to the press 
(R. p. 221). 

The witness’ attention was also called to an adver¬ 
tisement appearing on August 25th, 1925, four days 
after the filing of this suit, (Defendant’s Exhibit No. 
28), and his attention directed to the last paragraph 
wherein it is stated: “If you suspect substitution, 
notify us so that we can investigate. Call Main 8164 
and ask for Mr. J. H. Donaldson.” He then testified 
that the telephone number mentioned was the number 
of the local Better Business Bureau, (R. p. 220). He 
further said: “That at the conference he attended, 
the evidence in the case was gone over; that he felt 
the public should be protected and he cooperated in 
making up a statement with them; that he turned 
the statement over to the local press; that it w T as 
also sent to the other press; that the statement was 
distributed through his Bureau; that he helped with 
the statement; that he re-wrote one of the drafts; 
that Acton, (the alleged publicity man of the appel¬ 
lee), showed him a statement which he did not like 
and then he re-wrote the statement,” (R. p. 222). 

It thus appears from this witness that after due 
consideration he caused the information to be dis¬ 
seminated through his Bureau to the press and that 
the information given to the public was vouched for 
by the Better Business Bureau of Washington. 

Again it is erroneously, and we submit unfairly 
stated in appellant’s brief, that the National Better 
Business Bureau was “financially supported by the 
appellee and acting as its tool,” (Br. p. 24). 

The record shows that the purpose of the National 
Better Business Bureau, as testified to by Mr. Don- 
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nelly, was substantially the same purpose of the 
Better Business Bureau of Washington represented 
by Mr. Rothchild, appellant’s witness. They were 
both interested in exposing unfair practices in the 
trade. It could as well be said that the Better Busi¬ 
ness Bureau of Washington, acting through Mr. Roth¬ 
child, in exposing unfair practices of a local merchant, 
was financially supported by any one of its members 
injured by unfair practices of the merchant! exposed, 
and acted as a tool of such injured member.| 

Again it is erroneously and unfairly Mated in 
appellant’s brief, (p. 24), that “in the very same 
newspapers” in which appeared the article^ quoting 
the Better Business Bureau, there also appeaired “full 
page advertisements of the appellee company itself, 
denouncing the sale of crank case drainings and 
charging the appellant company with that conduct.” 
Photostatic copies of the publications referred to 
appear in the record between pages 30 and 31. An 
examination of the three copies shows thafc a news 
article appeared in the Washington Times (|an after¬ 
noon paper), under date of August 21st, 1925, and in 
the Washington Herald, (a morning newspaper), on 
August 22nd, 1925, and that the advertisement re- 

w . I 

ferred to by appellant did not appear “in the very 
same newspapers,” but in the Washington Times 
under date of August 25th, 1925. 

An examination of the advertisement further shows 
that it does not charge appellant company!with the 
sale therein referred to of oil drained from crank 
cases, as stated in appellant’s brief (p. 24). j 


i 
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CONCLUSION. 

Appellant complains that all the appellee had to 
justify its charges as to the sale of crank case drain¬ 
ings was the “experiment’’ of the so-called paid in¬ 
vestigators, namely, Obermayer and Donnelly (R. p. 
25). They omit to consider that it so happened that 
the verv attendant, McCov, who sold the crank case 
drainings to these gentlemen admitted that he had 
been selling Mobiloil by purchasing the same from 
other dealers with his personal funds, and further 
that he had been twice convicted of violating the short 
weight and measure law and fined in the police court 
$100. It would be no more contemptible to impose 
upon a purchaser by furnishing him crank case drain¬ 
ings than to “short weight” the same purchaser by 
giving him less than what he was entitled to. A mind 
capable of the latter would be equally capable of the 
former. 

The appellant is in error when it attempts to at¬ 
tack the veracity of Obermayer and Donnelly by ac¬ 
cusing them of testifying that at ten filling stations 
they were made the victim of open and brazen sub¬ 
stitution and further, “Had they at least reported 
one honest sale their story might seem more prob¬ 
able” (Br. p. 26). 

The testimony of President Hemalfarb shows con¬ 
clusively that his company did not buy and never did 
purchase Mobiloil for sale and, therefore, it would 
have been impossible for Donnelly and Obermayer to 
have actually received Mobiloil from any of the at¬ 
tendants of the appellant when making purchases. 
The record does show that at a number of the sta¬ 
tions visited by these witnesses they were informed 
by the attendants that they did not have Mobiloil 
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for sale. The attendants at the following stations 
of the appellant advised these witnesses that thiey did 
not have Mobiloil for sale: Third and Maryland Ave¬ 
nue, Southwest (R. p. 54); 9th and Pennsylvania Ave¬ 
nue, Southeast (R. p. 54); 14th and Bladensburg 
Road, 306 H Street, Northwest, First and K Streets, 
Northwest, and 400 Rhode Island Avenue, Northeast 
(R. p. 55). The visits to these stations occurred on 
Julv 25th. 

As a final word may it be observed that it was es¬ 
tablished on the trial that the Vacuum Oil Company 
for the purpose of combating substitution provided 
Obermayer with a car and had it equipped with a 
casing (so-called luberator) suitable for containing a 
quart can, that would receive oil when poured into 
the luberator from a quart measure by a filling-sta¬ 
tion attendant. That the cans used had to be specially 
made to fit within the so-called luberator. That the 

i 

cans turned over to Dr. Browne for analysis were 
these special cans and were sealed when delivered. 
That Obermayer and Donnelly had noted in their 
note books accurate descriptions of the filling; station 
attendants. That the only way in which Obermayer 
and Donnelly could have framed the case was for them 
to have visited the filling stations together ifi order 
to note physical characteristics of the attendants to 
be recorded in their note books, and then to have 
filled some of the special cans wuth oil sucli as the 
Penn Oil Company sold, sealed and marked the cans 
and delivered them sealed and marked to Dr. Browne. 
Such a conspiracy would implicate the Vacuum Oil 
Company and its attorneys for it would have been im¬ 
possible except under their instructions and direction. 
And their testimony is met solely by denials; by men 
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in the employ of the Penn Oil Company who had to 
deny the sales or admit misconduct. Could the court 
below have made any other finding? We respectfully 
submit that it could not. 

Respectfully submitted, 

Wilton J. Lambert, 
William E. Leahy, 

R. H. Yeatman, 

Attorneys for Appellee. 




